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Tue Assembly branch of the New 
York legislature has passed the bill re- 
ducing the legal rate of interest from six 
to five per cent. The policy of sucha 
measure wili not stand argument. It is 
opposed by all the leading financial and 
commercial organizations, and is clearly 
against the good and welfare of the 
state. The following protest from the 
New York clearing-house committee, 
sent to the legislature, embodies the 
reasons why the bill is injurious and per- 
nicious: 


Zo the Honorable, the Senate and Assembly of the State 
of New York: 


The undersigned, Segesoenting the Clearing-House 
Association of Banks of the City of New York, respect- 
fully represent that the proposed bill for the reduc- 
tion of the legal rate of: interest in the State of New 
York to 5 per cent. per annum, presented to your hon- 
orable y. would, if it became a law, work most in- 
juriously to every industrial interest of the state, be- 
cause, among other reasons. 

1. No state in the Union has a lower rate of interest 
than 6 per cent., and this commercial metropolis could 
not bear such unfavorable discrimination among 
cities and states, with which it is continually in active 
business competition. 

2. Such a change would not only divert home capital 
to other places where it can secure better reward, but 
would prevent its coming here, as now, from all parts 
of the world, to ———— in the prevailing commer- 
cial activity with which the prosperity of our large 
os ima and mechanical interests are closely iden- 
tifle 


_ 3» Any cause tending thus to divert capital from 
concentrating in New York would not only be a blow 
to its commercial vitality, but would deprive it of 
means of relief, which are indispensable to the whole 
country in times of financial stringency. 

4 It would withdraw large sums from existing loans 
upon real estate in New York, and transfer them to 
other cities, where agencies in large numbers are con- 
stantly soliciting such loans at higher rates. 

5. It would seriously impair the resources and pro- 
fits of savings banks who hold the earnings of the poor 
and who already find it difficult to earn for their de- 
positors a low rate of interest. 


The undersigned are convinced by experience that a 
low rate of interest for money is best secured by com- 
petition through the ordinary laws of supply and de- 
mand, and that a reduction of the rate of interest is 
best attained by the competition of lenders with each 
other, and that no more serious injury can be inflicted 
upon our state than would be produced by the repres- 
sion y commercial activity through the measure pro- 
posed. 


All of which is respectfully submitted. 


WILLIAM A. NASH, 
RICHARD HAMILTON, 
E. H. PERKINS, JR., 
H. W. CANNON, 

J. EDWARD SIMMONS, 


Clearing-House Committee. 


At the present writing, delegations 
from the Clearing-House banks, the 
Produce Exchange and other business 
organizations are in personal attendance 
at Albany, and the general feeling seems 
to be that the Senate, being more con- 
servative than the Assembly, will refuse 
to pass the bill. 


Upon the general subject of interest 
and usury laws and their policy, we 
have pleasure in presenting our readers 
this issue with a very readable paper by 
Mr. Louis V. Bennett of La Crosse, 
Wis., wherein the following questions 
are discussed : 


1. What are the natural laws governing interest? 

2. What has been the public sentiment and the laws 
of the past concerning interest ? 

3. What ought to be the position of the state on the 
subject? 


These are questions of the greatest 
interest to the commercial world, at the 
present time especially, when the legis- 
latures of so many states evince a dispo- 
sition to change existing laws, in most 
cases, seemingly, for the worse. We 
have read this paper with interest and 
profit; it is exceedingly well thought 
out, and we commend its perusal to our 
readers generally. 











236 THE BANKING 


CoNCERNING the power of a state legis- 
lature to absolutely prohibit, as distin- 
guished from the right to reasonably 
regulate, the business of banking in a 
private capacity, upon which we dwelt 
at length in the April 1 JouRNAL, we 
publish under ‘‘ Correspondence” in this 
issue, the views of some of our readers 
on the subject. The question is one 
upon which a general discussion and in- 
terchange of views is highly desirable. 
We understand it is one of the topics 
which will come up at the coming meet- 
ing of Iowa bankers. Our columns are 
tendered to all who desire to be heard 
pro and con both on the question of 
power and of policy. 


WE publish in full this issue, a deci- 
sion of the supreme court of Tennessee 
involving the liability of bank directors 
for loss to the bank by reason of their 
alleged inattention, negligence and mis- 
management. The decision is very long, 
and we have hesitated before printing it 
in full, fearing it would not be read by 
those to whom it is of - the most :mport- 
ance, namely, bank directors. But tak- 
ing in, as it does, the whole range of a 
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bank’s business from start to finish, pre- 


senting in detail so many daily banking 
transactions with a view of directors’ 
duty and liability thereupon, and being 
such a practical illustration of bank con- 
duct, loss, and liability, the case is high- 
ly instructive, and its completeness has 
not been marred by condensation. The 
head-note to the case, we have designed 
as an outline sketch, the perusal of which 
will enable the reader, probably, to better 
grasp the decision which follows. In 
connection with the general subject, we 
may appropriately quote the words of 
the president of the Michigan Bankers. 


/ 


- 


Association in an address delivered last 
summer*: 


Having served as a bank director for over twenty 
years, this one fact has become deeply impressed on 
my conviction, that the average director does not 
know what the law requires of him, or his responsi- 
bilities. When times are good and money is plenty he 
drops into an easy independence on the ability and 
fidelity of his officers. 


In view of this, the reading and study 
by directors of the decision just rendered 
should contribute materially, in many 
instances, to their enlightenment. 

Loans to directors are prohibited by 


‘some bank charters, while in others there 


exists on the subject a silence which is 
golden—for the directors. The national 
bank act is an instance of charter which, 
by not expressly prohibiting, sanctions 
the making of loans to directors in the 
judgment and discretion of the manag- 
ing officials. The loan being made, per- 
chance, at a usurious rate, the interest- 
ing question arises can the director— 
being a trustee and not permitted to 
personally profit out of the trust estate 
—plead usury like other persons? For 
brief consideration of this, see our col- 
umn of Queries and Replies. 


THE decision of the House of Lords 
in the Vagliano case, which we publish- 
ed in our last, reversing all previous 
judgments and holding the Bank ot 
England entitled to charge its depositor 
with a large amount paid out on forged 
indorsements of his acceptances on the 
ground, principally, that the depositor 
misled the banker, is likely to have great 
weight with the New York court of ap- 
peals in the determination of the Bedeli 
case involving similar features and now 
pending before that tribunal. The coun- 
sel for the depositors in that case—who 


* Address of Dr. H. C. Potter of Saginaw, delivered 
September ro to the Michigan Bankers’ Association. 
See 3 Banking L. J., 373. 








have been, so far, successful in the lower 
courts—have had reprinted for the con- 
venience of the court ail the published 
reports of the Vagliano case, and have 
submitted the same with comments upon 
the decision of the House of Lords. So 
far as the English decision proceeds un- 
der the English Bills of Exchange act, 
that ‘‘ where the payee is a fictitious or 
non-existing person the bill may be 
treated as payable to bearer,” counsel 
argue that the decision has no bearing 
upon the Bedell case. Concerning the 
principal ground of decision, namely, 
that the depositor misled the banker, 
his agent, it is argued that the Bedell 
case cannot be looked at from the same 
point of view, for the latter case is one 
of relation of banker and depositor pure 
and simple, where the banker’s duty is 
to pay the depositor’s checks according 
to his order, or not at all, while in the 
Vagliano case the contract was not an 
absolute contract to pay according to 
the depositor’s orders, *‘ but a contract 
to assume the risk of paying genuine 
bills in the ordinary course of business.” 
That in the Bedell case, it was an ordi- 
nary case of drawing checks on a bank, 
genuine so far-as the documents were 
concerned, In the Vagliano, the bills 
on which the acceptances were written 
were forged, and other circumstances 
of difference existed. 

But it seems like splitting hairs to dis- 
tinguish the cases and hold the banker 
responsible in one and not responsible 
in the other, In Bedell, the depositors 
wrote out checks to the order of non- 
existent parties with whom they sup- 
posed they were dealing, and delivered 
them for use to their swindling cierk. 
In Vagliano, the clerk placed before the 
depositor forged acceptances, which he 
signed, ordering his banker to pay. In 
the latter, there were forged letters of 
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advice as well. In both, the underlying 
features are identical, namely, deceit 
practised on depositor, issue of purpose- 
less and meaningless paper directing the 
bank to do something which the depos- 
itor would not, for the world, have him 
do, were he acquainted with the true 
nature of the transaction, and mistaken 
action by the banker in accordance with 
the direction. In both cases, there has 
been a misleading of the banker. In 
both, the misleader should suffer. 

But without going further into the 
argument of counsel for the depositors 
in the Bedell case in their efforts to sat- 
isfactorily establish an entirely different 
species of case, governed by different 
laws and rules of liability, we await the 
decision of the court of appeals on the 
important case before it. 


Our readers will be greatly interested 
in a proposed bill which has been intro- 
duced in the New York legislature by 
Assemblyman Husted of Westchester 
county, designed to lessen the risk and 
liability of~bankers in the payment of 
forged paper. The bill is published’ in 
our news column. It is copied largely 
from existing provisions of the English 
Bills of Exchange act, and is an import- 
ant measure in the right direction. 
Losses through payment on forged in- 
dorsements without more than technical 
negligence on the part of paying bank- 
ers, have recurred of late with increasing 
frequency, and on numerous occasions 
we have directed attention to the neces- 
sity of remedial legislation. Many read- 
ers will remember in an article on ‘‘ Pay- 
ments on Forged Indorsements’* the 
following remarks which we may now 
appropriately quote: 


* 2 Banking L. J., 127. 
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Viewing the subject from a common sense stand- 
point, it certainly seems reasonable that bankers 
should be relieved of the risk now placed upon them, 
of determining the genuineness of all the signatures 
of indorsers. 

A check, as a medium of payment, was originally 
payable to dearer only; and here the risk upon the 
bank was slight. Subsequently the custom sprang 
up, and has become firmly rooted, to make these in- 
struments payable to particular persons as well, and 
to the order of particular persons. Checks thus be- 
came recognized as negotiable instruments, transfer- 
able by indorsement, and payable to the last indorsee 
or holder. One advantage of this method to the check- 
drawer and indorser is apparent. If the check-drawer 
wanted to pay a creditor in a nefghboring city and 
transmit his check for that purpose, a dearer check 
might be lost or stolen in transmission, the debt not 
be paid, and the amount, after payment of the check 
to any holder presenting, charged by the bank against 
its depositor. Like wise a subsequent holder, if he de- 
sired to transmit the check as payment, would run the 
same risk. By making the check payable to the order 
of a named ferson, however, who in turn does the 
same thing, and so on, the parties using and transfer- 
ring the check make it useful to themselves by serving 
the purpose of payment, and at the same time by such 
drawing and indorsements to the order of particular 
persons relieve themselves from the risk of loss and 
payment to the finder or thief, which they would run 
if the paper was payable to bearer. 

But how has this relief from risk been accomplish- 
ed? By shifting the risk to the bank. Where formerly 
the bank only had to pay to dearer, and simply judge 
its depositor’s signature, at present the bank must 
ascertain at its peril that all the indorsements are 
correct, and, mistaking their correctness, it cannot 
charge the payment to the depositor in the absence 
of his negligence, having only a remedy to recover its 
money back as being paid under a mistake of fact. 

It does not seem right that this risk should be taken 
by bankers. In England, as has been shown, they 
have protected themselves against it. The same thing 
could be done in this country if bankers would move 
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in the matter. Protective legislation could be obtain. 
ed in the various states, and preliminary thereto the 
matter regulated by private agreement between 
banker and depositor. 


The legislation now proposed is a 
practical step in the direction of lessen- 
ing bankers’ risks. The first section, 
we see, protects him if he pays in good 
faith and in the ordinary course of busi- 
ness, although the payee’s or other in- 
dorsement has been forged. The second 
section prescribes a method to prevent 
the paymént of checks to parties not en- 
titled to it, whereby there may be a 
general crossing of the check, or a 
special crossing—the check if generally 
crossed, being payable only to a bank; 
if specially crossed being payable om/y to 
a particular bank named. A third section 
is designed to relieve collecting banks, 
who receive payment of crossed checks, 
from liability, where the title of deposit- 
ing customers turns vout defective. 

This legislation is well worth the care- 
ful study of all bankers throughout the 
country who have the true interests of 
their calling at heart. Discuss it at 
your meetings. Urge it upon your law- 
makers. It is no more than justice that 
bankers’ risks in the payment of forged 
paper should be lessened by legislation. 


PAYMENT OF LOST CERTIFICATES OF DEPOSIT. 


Those who have followed the ques- 
tions in recent issues of the JOURNAL re- 
garding lost certificates of deposit, and 
the risks taken by bankers in paying, or 
issuing duplicates, without indemnity, 


must have been impressed with the 
practical importance of the question. 
Large amounts of deposits in banks are 
represented by outstanding negotiable 


certificates payable to the order of de- 
positors, and in many instances not yet 
due. Whenever any of these instruments 
are lost, and payment or duplicates re- 
quested, the question of risk, if paid 
without indemnity, bccomes of much 
moment. If the certificate is non-nego- 
tiable, or being negotiable is overdue or 
unindorsed when lost, the bank may 
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safely pay. But in cases of negotiable 
certificates it is plain, in many instances, 
where the depositor alleges loss before 
indorsement, or after maturity, there is 
no satisfactory proof of this fact. It is 
the depositor’s word alone which must 
be relied on. With as much justice, it 
would seem, might the holder of a bank- 
note demand redemption on his unsup- 
ported assertion that it had been con- 
sumed by fire, as the owner of a lost 
negotiable certificate claim payment, 
without indemnity, on his uncorrobor- 
ated assertion of non-indorsement or 
after-due when lost. And yet, depusit- 
ors frequently make such claims, and 
are sometimes upheld by the court. Let 
us cite the decision of the supreme court 
of Ohio in a recent case. Citizens’ Natl. 
Bank v. Brown, 45 Ohio St. 39, year 
1887. The bank issued its negotiable 
certificate to the order of its depositor, 
Brown. Brown sued the bank alleging 
loss, and that the certificate had never 
been indorsed by him. The bank claimed 
indemnity. The court held that the cer- 
tificate being unindorsed, indemnity was 
not necessary, and the bank must pay 
Brown without it. But the fact of non- 
indorsement when lost, was established 
by the testimony of the depositor, and 
from the nature of the case, the bank 
could not deny it; yet, as said by a dis- 
senting judge: 

“It is possible. we need not say probable, that the 


certificate may have been indorsed for value by the 
payee before loss.” 


Suppose this had been the case, pay- 
ment under this judgment would have 
been no protection to the bank against 


a bona fide holder of the indorsed cer- 
tificate, who took for value, before ma- 
turity. In all cases of doubt, therefore, 
regarding certificates alleged to have 
been unindorsed when lost or lost after 
maturity, the plain policy of the bank 
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and the only safe policy—notwithstand- 
ing this unfavorable decision, which, 
however, may not prevail in other states 
—is not to pay an alleged lost certificate 
which may rise up against it, without 
requiring indemnity, and adhere to thiS 
policy until the court has adjudicated 
upon the matter, and declared its obli- 
gation to pay. ; 

Presenting the foregoing to illustrate 
the dangers connected with the issue 
and payment of certificates as at present 
conducted, as a preliminary to possible 
reform action at future bankers’ conven- 
tions, we now have the opportunity of 
looking at a further and interesting 
phase of the subject, as presented by a 
decision of the superior court of Keokuk, 
Iowa, published in this number. The 
Commercial Bank of Denver, it seems, 
issued negotiable certificates for some 
$40,000 payable to the order of Thomas 
O'Reilly. O'Reilly indorsed them in 
blank and handed the certificates to the 
State Bank of Keokuk for collection. 
Its cashier indorsed them specially for 
collection, and mailed the certificates to 
the Denver Bank. The certificates were 
lost in the mail. The Cémmercial bank 
wanted indemnity before payment, but 
the court says, no; the certificates were 
specially indorsed and it thus conclus- 
ively appears that they were worthless 
to any one else. Being impossible for 
any one else to enforce them, there is no 
necessity for indemnity. The court, in 
so deciding, follows the decision of the 
supreme court of Iowa in Dudman v. 
Earl, 49 lowa, 37, which is controlling 
authority in that state. That case was 
identical, except the instrument involved 
was an ordinary promissory note, which 
had been indorsed in blank, then specially 
indorsed, then lost. The court said: 


Being specially indorsed, no one could acquire any 
rightful property in the note by its transfer. It could 
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only be transferred by a forgery, and such an in- 
dorsement would confer no legal right. In other 
words, the note when lost was not a negotiable instru- 
ment and if the defendants (the makers who asked 
indemnity) had paid it to the plaintiff, who was the 
real owner, noaction could afterward have been main- 
tained by anyone against them. 


Of course, as assumed and held by 
the supreme and the Keokuk court, if 
the certificates were non negotiable and 
worthless to any one else, when lost, the 
judgment denying indemnity is right. 
But let us cite the established rule in a 
case of blank, followed by special, in- 
dorsement, as laid down by many courts 
—for brevity, not quoting cases, but 
citing from text writers, and following 
the citations with a list of supporting 
authorities: 


Daniel on Neg. Insts. § 696, says: 

If a bill or note be once indorsed in blank, though 
afterwards indorsed in full, it will still as against the 
drawer, acceptor, maker, payee, the blank indorser, 
and all indorsers before him, de payable to bearer, 
though as against the special indorser himself, title 
must be made through his indorsee. Citing, Smith v. 
Clarke, Peake, 225; Walker v. McDonald, 2 Exch., 529; 
Habersham v. Lehman, 63 Ga., 383; Johnson v. Mitch- 
ell, 50 Tex., 212. 

Edwards, Bills and Notes, 3d ed’n at 
§ 304, says: 

Where a negotiable note is indorsed in blank by the 
payee, it becomes assignable by delivery, and a sub- 
sequent ho!der can strike out all the indorsements ex- 
cept the first and make title under that. And this he 
may do, notwithstanding the bill or note may have 
upon it subsequent indorsements in full. Citing, 1 
Denio, 367. 

In Benjamin’s Chalmers Bills, Notes 
and Checks: 

The negotiability of a bill which is originally pay- 
able to bearer, or which has been indorsed in blank, is 
wot restrained by a subsequent special indorsement. 
It is still payable to bearer. Citing (besides cases 
above given), Rider v. Tainter, 4 Allen, 356. 

In a toot-note, this author says: 

But see Dudman v. Earl (1878), 49 Ia., 37, where point 
seems to have been overlooked. 

Without multiplying citations, the rule 


seems to be well established—at least 
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outside of lowa—that a subsequent spe- 
cial indorsement, following a blank in- 
dorsement, does not destroy the negotia- 
bility of the instrument, but that in the 
hands of a subsequent holder the paper 
is enforceable as payable to bearer. This 
rule, of course, implies a holder in good 
faith, The material question, then, in_ 
the case of these Commercial Bank cer- 
tificates is this: — 

Would the existence of the special indorse- 
ment, following the blank indorsement on the 
‘certificates, be such notice of defect of title to 
a subsequent purchaser as to debar him from 
enforcing them asa bona fide holder? If 
yes, then the bank could safely pay, 
without indemnity. If no, then the bank, 
if it pays without indemnity under order 
of the Iowa court, may be liable to pay 
again, toa subsequent purchaser, it sued 
in Colorado or in any jurisdiction other 
than Iowa. This question we have not 


the space here to consider, but it is sug- 


gested as an important factor in deter- 
mining a bank’s right to indemnity in a 
case of this kind. 

In conclusion, there certainly is much 
room for improvement in existing meth- 
ods in the issue and payment of certifi- 
cates of deposit. Reflection, and the 
experience of bankers, shows many risks 
placed upon banks in case of their loss. 
In a recent issue, we published a prac- 
tical plan suggested by a North Dakota 
banker who has given much thought and 
study to the subject. The matter isone 
which it would be well for bankers, at 
their coming state conventions, to list 
for discussion. 
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INVALIDITY OF NOTARIAL ACTS BY REASON OF INTEREST.* 


Probably no question is of more im- 
portance to the cashiers of country banks 
than that of their capacity, in the char- 
acter of notary, to protest the bank’s 
paper, or to take acknowledgments of 
chattel mortgages or other instruments 
running to the bank. The doing of 
these acts by the cashier is, in many in- 
stances, a great convenience. He may 
be the only available notary at hand, or 
at all events, there is no independent 
notary, free from other connection with 
the bank, to perform the service, But 
while recognizing the convenience, 
doubt regarding the safety of the prac- 
tice may arise. If the protest should be 
invalid, where necessary to be made, the 
only responsible indorser, seeking for 
some loophole to escape, might urge in- 
validity and consequent discharge from 
liability. If a chattel mortgage to the 
bank, acknowledged before him as no- 
tary, should be successfully attacked on 
the ground of incompetency by a subse- 
quent claimant to the property, loss to 
the bank would result. 

Very important to him, therefore, are 
the questions whether he may, as no- 
tary, being cashier, or stockholder as 
well as cashier, make valid protest or 
acknowledgment as stated. In some of 
the states he is prohibited by statute, 
which will be cited at the close. Irre- 
spective of statute, what may he right- 
fully and legally do? 

This subject was considered in a pre- 
vious number, but subsequently de- 
cided cases and further research make a 
supplemental article pertinent. 


1. Can the cashier of a bank, where there is 
no prohibitory statute, and he is not a stock- 


*A former article on this subject appears in 2 BANK- 
ING LAW JOURNAL, 223. 


holder, act as notary in protesting the bank's 
paper, or taking acknowledgment of chattel 
mortgages to the bank? 

Regarding this question, in our pre- 
vious article, we expressed an affirmative 
opinion. We are now able to fortify 
that opinion by a case published in the 
present number, from the Supreme 
Court of Minnesota, Bank of Benson v. 
Hove involving, among other questions, 
the validity of an acknowledgment of a 
chattel mortgage to a bank, made be- 
fore its cashier, who was also a stock- 
holder. Outside of the question of ca- 
pacity of a stockholder to take the ac- 
knowledgment, which is not decided, 
the court affirms the competency of a 
cashier so to act, saying; 

“A bank cashier may take the acknowledgment of 
an instrument running to the bank.” 

Here is judicial recognition of the 
proposition that a bank cashier may act 
as notary in acknowledging mortgages 
to the bank, and, equally, therefore, 
would his protest of its paper, be valid 
and binding. Buta more difficult and 
uncertain question is, 


2. Will the cashier be debarred from acting as 
notary in protesting the bank’s paper, or taking 
acknowledgment of mortgages to it, because he 
is a stockholder? Or, putting the question dif- 
ferently, can a stockholder—-whether he be cash- 
ier, or not—legally so act? 


The first case, we believe, wherein 
this point was raised, was Read v. Bank 
of Kentucky, in the Court of Appeals, 
1824. 1 T. B. Mon. 91. A note (which 
ranked as a _ foreign bill of exchange) 
was discounted bythe bank, and had 
been protested by a stockholder, not a 
notary—there being no notary in the 
place at the time—in the presence of two 
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. 
witnesses. The court upheld the pro- 
test by a private person, under the cir- 
cumstances, as valid. Regarding the 
objection by the indorser that the pro- 
test was made by a stockholder, the 
court said: 

“It is objected that the person who protested the 
bill, was a stockholder in the bank, at the time of the 
protest, though not at the time of his giving evidence. 
We perceive no solid reasons for this objection. The 
disinterested persons who were called;upon to attest 
the transaction, are designed by the law to be the wit- 
nesses to prove the facts, and to them there is no ob- 


jection, even if the objection against the person protest- 
ing ts tenable.” 


This, we see, leaves in doubt and 
omits to decide the point upon which we 
want light, namely, capacity of the 
stockholder to act as notary. ' 

Next we have the case of Bank v. 
Porter, 2 Watts, 141, supreme court of 
Pennsylvania, 1833, wherein it was 
plainly held that the protest of a note by 
a notary public, who was a stockholder 
in the bank which sued on the note, was 
incompetent evidence to charge an in- 
dorser. And to the same effect, Her- 
kimer County Bank v. Cox, 21 Wend. 119, 
supreme court of New York, 1839, fol- 
lowing the last case and holding that in 
an action by the bank against indorsers 
of a note, the certificate of a notary of 
the bank, if he be a stockholder, @ not ad- 
“ missible in evidence to prove present- 
ment, protest and notice. 

But these two last cases were decided 
at a time when the stockholder, by rea- 
son of interest, would have been an in- 
competent witness, and upon that 
theory, They therefore can have noap- 
plication or weight at the present day 
when this disability has been removed, 

Coming, now, to the case just pub- 
lished, we find the question of a stock- 
holder’s capacity to acknowledge a deed 
running to the bank presented, but not 
decided. In favor of his competency it 
was argued that the corporation being 
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an entirely distinct entity, the stock- 
holder should not be deemed to have 
any such interest in the deed as to in- 
validate his official act as notary. The 
opposing argument was based on the 
grounds of public policy. The court, 
we regret, finds it unnecessary to decide 
the question, as the mortgage between 
the parties was valid without acknow- 
ledgment; and whether the acknowledg- 
ment was in fact valid or not, the al- 
leged disqualification was not disclosed 
on its face, and it was consequently en- 
titled to record and became effectual 
notice to a subsequent mortgagee. 

So far we have seen either doubt 
or denial of the stockholder’s compe- 
tency to act as notary in making protest 
or acknowledgment for the bank, al- 
though the two cases positively denying 
were based on grounds which no longer 
exist, namely, disability,’ by reason of 
interest to testify in a suit between the 
parties. But we have a case iff Ohio, a 
district court decision, which affirms the 
stockholder’s competency, Horton v. 
Columban Building & Loan Society, de- 
cided in the Ohio District Court of Ma- 
honing County, in March, 1881, reported 
6 Weekly Law Bull. 141. Horton, one 
of the stockholders of the Columban 
Building & Loan Society, a corporation, 
executed and delivered a mortgage to 
it, to secure a loan made by the society 
to him. The mortgage was acknow- 
ledged before Owen O’Donnell, who, at 
the time of taking the same, was a 
stockholder in, and secretary and treas- 
urer of, the corporation. In a suit to 
foreclose the mortgage brought by the 
society, the defense was that the mort- 
gage was not properly executed for the 
reason that the notary public, O’Don- 
nell, being a stockholder and officer, 
was disqualified from acting. The 
court, however, held that the official 
connection of O’Donnell with the society 
did not disqualify him from acting in his 
notarial capacity, in taking the acknow- 
ledgment of the mortgage to the corpo- 
ration of which he was an officer and 
stockholder. The report of the case 
does not show any reasons given by the 
court for the conclusion reached. And 
the case, probably, does not conflict 
with the Ohio statute (see foot-note). 





Di -ill iill i. . niin- i. a i a a a a ee a ee a a ee a 


=~ o 


THE BANKING 


which among other things makes it in- 
competent for a stockholder of a bank 
to act in any matter in which the bank 
is a party in interest. The court, how- 
ever, does not refer to the statute. 

From what has been said, we may 
conclude that it is reasonably certain 
that a cashier, where not prohibited by 
statute, may make valid protest or ac- 
knowledgment of paper of, or mortgages 
to, the bank; where he is also stock- 
holder, the question of competency is 
by no-means certain; and in all cases 
where the validity of a notarial act by a 
stockholder is necessary to be upheld to 
protect the bank's interests, he should 
carefully consider the question before 
acting. It will be of interest to note 
that while in the published case from 
Minnesota the question of competency 
was not regarded as material, the chat- 
tel mortgage being entitled to record 
and becoming notice to a subsequent 
mortgagee, irrespective of the alleged de- 
fect—the bank’s rights thus being se- 
cure in any event—a different view has 
been taken in Iowa, Wilson v. Traer, 20 
Iowa, 231. A chattel mortgage was ex- 
ecuted to a partnership and was ac- 
knowledged before a notary who was 
one of the partners, and certified. The 
question was whether the acknowledg- 
ment was sufficiently legal or valid to 
make the record of the instrument no- 
tice of the rights of the grantees there- 
under. The court held that the ac- 
knowledgment was void and did not au- 
thorize the record of the instrument, 
and consequently did not impart notice 
to third parties of the mortgagee’s 
rights thereunder. 

This case was cited in our previous 
artice, wherein the whole subject of 
competency of the notary where cashier, 
stockholder, relative, partner, trustee, 
or otherwise interested in the convey- 
ance or protest, was fully gone into, the 
nature of the notarial office analysed, 
and the divergent views of the courts as 
to its character being strictly minis- 
terial, semi-judicial, or judicial, stated. 
What is here said, is not designed as a 
re-writing of the entire subject, but only 
as a supplement to the previous article, 
to emphasize the capacity of a cashier 
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to act as notary, where not prohibited 
by statute, and to present more clearly 
the question of a stockholder’s compe- 
tency. ‘ 


Statutory Enactments: Indiana, Rev.Stat., Sec. 5966: 


‘No person holding any lucrative office, or being an 
officer in any bank, corporation or association, pos- 
sessed of any banking powers, shall bea notary pub- 
lic; and his acceptance of any such office shall vacate 
his appointment as notary.” 


Section 2021, providing a penalty, reads: 


“Whoever, while holding any lucrative office, or 
being an officer or employee in any bank, corporation 
or association d of banking powers, acts as a 
notary public in the business of any such bank, cor- 
poration or association, shall be fined,’’ etc. 


In Ohio, Sec. 111 of the Revised Statutes, reproducing 
the act of April 11, 1876, provides: 


“No banker, broker, cashier. teller or clerk of any 
bank, banker or broker. shall hold the office of notary 
public in this state. Nor shall any director, stock- 
nolder, attorney, agent, or other person holding any 
official relation to any bank, banker or broker, be 
competent to act as notary Fn. ad in any matter to 
which said bank, banker or broker is a party in inter- 
est.” 


In Pennsylvania: 


“No person being a stockholder, director, cashier, 
teller, clerk, or other officer in any bank or banking 
institution, or in the bere fe ge or holding 
or exercising any jud in this common- 
wealth,or any office or ap’ of trust or fit 
under the constitution or laws of the United tes, 
shall at the same time hold, exercise or enjoy the office 
of notary public.” Brightly’s Purd. Dig. page 1268. 
Sec. 2, Act April 14, 1840. 


Underthisactit has been held that an executor and de- 
visee of a stockholder of a bank 1s ineligible as a no- 
tary public, ~~ 3 the estate be solvent without re- 
course to the stock. Commonwealth v. Pyle, 18 Penn. 


St., 519. 

So much of this act as prohibits & clerk or teller in 
any bank from holding the office flotary public is 
repealed by the act of Popenary. 5) 1869, as to Brad- 
ford, Cameron and Elk counties, P. L., 116; as to Sus- 
quehanna county, by act of March 18, 1869, P. L., 430, 
oe as = Monroe county, by act of February 18, 1870, 

.L., 2 

In Rhode Island, Sec. 3: of Cliapter 
1882, relating to banks and institutions 
provides that: 


“ No 
made an 
cashier, di 
tution for savings, wherein such note, draft or check 


has been placed for collection, or has been dis- 
counted.” 


\ The above statutes it will be noticed are all alike in 
one respect, namely, they all a to banking cor- 
| amg they do not relate to © corporations. 

hree of them—Indiana,Ohio and nsylvania—are 
also alike in prohibiting certain parties connected 
with a Lay ay corporation from being notaries a¢ 
all, while the fourth, Rhode Island, does not debar 
the parties enumerated from being notaries, but only 
prohibits their payne of oe which the bank holds 
either as owner or collecting agent. 

With reference to the three first mentioned states, 
looking particularly at the parties prohibited from 
being notaries at all, we see that in Pennsylvania not 
only directors, officers and eniployees, but stockholders 
are debarred. The statute of Indiana makes like pro- 
vision with reference to officers and employees, but 
docs not ptohibit a stockholder of a banking corpora- 
tion from being a notary, unless a stockholder be re- 
garde4 as a person holding a lucrative office. 

The Ohio statute in substance prohibits bankers, as 
well as officers or employees, from being notaries at 
all; but as to stockholders, directors, attorneys, agents 
or other persons ‘holding official relation to the bank, 
they are not ineligible to hold the office of notary, but 
are wy Re incompetent to act in any matter to 
which the bank is a party in interest. 


. Stat., 
savings. 


otar bli ho i# : a —¥ 
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INTEREST AND USURY LAWS.* 


When we speak of interest and usury 
laws-we think of those decrees which 
legislative bodies have from time to time 
placed upon the statute books for the 
purpose of regulating the rate at which 
money may be loaned, and for the pur- 
pose of preventing the avaricious from 
practicing extortion upon those who may 
be unfortunate enough to fall into their 
hands. But if we were to discuss only 
the laws which man has enacted our sub- 
ject would be but half covered; for be- 
sides the acts of law-makers there are 
natural laws controlling the money rate 
which have always governed and will al- 
ways govern even if all mention of inter- 
est were wiped out and all usury laws 
repealed. 

So in order to understand what the 
effect of legislation is, it is necessary to 
understand what restrictions are placed 
about the loaning of money by circum- 
stances which lie beyond the control of 
man or beyond the reach of a legislative 
act. So I intend to discuss the ques- 
tions: 

What are the natural laws governing inter- 
est? 

What has been the public sentiment and the 
laws of the past concerning interest? 

What ought to be the position of the state on 
the subject? 


First, the rate is regulated by supply 
and demand. If the number of loaners 
increase or the number of borrowers de- 
crease the rate falls; if the loaners de- 
crease or the borrowers increase the rate 
rises. The action of the law is self-evident 
and universally recognized. If this were 





* An address delivered before the Hamilton Club of 
Lacrosse, by LouisV. Bennett, of the Batavian Bank, 
Lacrosse, Wis., March 10, 1891. 


the only law we would find money. sold 
at one market price just as a bushel of 
wheat is sold. But such is not the case. 
A borrows money at 6 per cent., B at 8 
per cent. and C is lucky if he can get it 
all. So we see that besides the supply 
and demand the condition of the de- 
mander is taken into account, which is 
not necessary in ordinary buying and 
selling. So the element of risk enters 
into consideration and the loaner de- 
mands insurance according to the chances 
which he takes. 

Besides these there is one other circum- 
stance which has a very important in 
fluence on the rate and that is the aver- 
age rate of profits in business. There 
was a time when the rate was regulated 
by the demands of the needy, but that 
is no longer the case. To-day it is reg- 
ulated by the demands of the enterpris- 
ing. It would be interesting to find out 
how much money is loaned out in a 
given district, say a county, in mercantile 
loans, in real estate loans and in chattel 
loans. The figures are not easily ac- 
cessible, but I think it is safe to say that 
the mercantile loans make up by far the 
larger part. But be that as it may, the 
greater activity in mercantile loans in- 
creases their influence to such an extent 
that they make the rate, or as John 
Stuart Mill expresses it: 


“The fluctuations in the rate of interest depend al- 
most entirely upon the portion of the disposable capi- 
tal of the country which is in the hands of bankers; for’ 
it is that portion almost exclusively which, being lent 
for short times only, is continually in the market seek- 
ing an investment.” 


And who are the men who ask for 
loans at the banks? They are not the 
needy of the commuuity. They are the 
enterprising business men of the town, 
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mer active and alert, anxious to discount 
their bills, to enlarge and increase their 
facilities, and push their business into 
new fields. These are the men who de- 
termine what the rate shall be, and what- 
ever they are able to make in their busi- 
ness ventures decides what they are wil- 
ling to pay for borrowed money. 

These are, then, the three main cir- 
cumstances which will always operate in 
' settling the rate of interest—the supply 
and demand, the risk, and the profits of 
business. Besides these influences we 
are-told that the condition of the cur- 
rency has much to do with the rate and 
that inflation of the currency would re- 
duce the interest. This trenches upon 
another subject, which would itself re- 
quire much time for its discussion, but I 
wish to point out two facts which prove 
the fallacy of the assertion. First, if the 
currency is inflated, the prices rise, for 
if we have cheap money we have dear 
commodities; and as it requires just so 
much more money to transact the busi- 
ness of the country, the demands of the 
borrowers will be just so much greater 
than before and the rate will remain the 
same; second, we assume that when a 
loan is made, money is loaned, whereas 
money is only the merchandism by means 
of which the transaction is effected. 
Capital is what is loaned, not money, 
and inflation can never by any hocus- 
pocus, increase the disposable capital of 
the country. 

Such, then, are the natural laws which 
govern the rate. They determine what 
money is worth, and as there is no ap- 
peal from their decision we wouid do 
well to consider them carefully when we 
are about to pass legislative enactments 
on the subject. 

Among the early nations there was a 
strong feeling against the taking of in- 
terest. Moses prohibited the charging 
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of interest and I am inclined to believe 
that he merely chrystalized the public 
sentiment of his day into a written law, 
Among the Greeks, Aristotle declared 
that money is sterile, and the taking of 
interest sinful. Plutarch indorsed all 
this and added more. The fathers of 
the early church, St. Augustine and St. 
Chrysostum among the number, fol- 
lowed in the footsteps of Moses and 
Aristotle, and declared the sinfulness of 
interest, and such was the attitude of the 
church century after century. Luther 
was as severe as the severest but. Calvin 
was far ahead of his times in his liber- 
ality on the subject. 

The change of sentiment came in 
England with the reformation and inter- 
est was legalized in the reign of Henry 
VIII. when the rate was placed at ten 
percent. The taking of interest was 
not legalized in France until 1789, and 
one of the leading agitators fora modifi- 
cation of the severity of the laws was 
Montesquieu, though he did not live to 
see the result of his labors. Shortly 
after him Jeremy Bentham wrote his 
‘* Defense of Usury” in which he is said 
to have left no argument of his adver- 
saries unanswered. 

The sentiment of to-day is firmly es- 
tablished in supporting the lender in his 
claims for interest, and condemns most 
severely the man who defies the law and 
extracts from the borrower more than 
the statute allows. A John Ruskin has 
about as much influence when he sets 
the example of loaning money without 
interest as he has when he fulminates 
against railroads which mar the beauty 
of the landscape and are less picturesque 
than the old-fashioned stage or chaise. 

But there is a wide divergence in the 
laws of the various states, some being 
still under laws worthy of the middle 
ages and some few being in advance of 
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their age in usury legislation. 

Thirty-four of the forty-eight states 
and territories attach a penalty to usury 
and in the foilowing fourteen money is 
entirely free and unhampered: Maine, 
Massachusetts, Connecticut, Rhode Is- 
land, Florida, Colorado, Nevada, New 
Mexico, Arizona, California, Montana, 
Utah, Washington and Wyoming. It 
will be noticed that not one of these is 
in the Mississippi Valley. 

As an example of severity let us take 
New York. We are in the habit of con- 
sidering New York as a pattern for the 
newer states and probably no other state 
has had so great an influence in mould- 
ing the constitution and laws of those 
which come after her. This state of 
New York, with a legal limit of six per 
cent. makes the penalty for usury, for- 
feiture of principal and interest, $1,000 
fine and six months imprisonment. In 
the state of Wisconsin the penalty for 


taking more than ten per cent. is for- 


feiture of theentire interest. In Minne- 
sota it isa forfeiture of the contract. I 
mention Minnesota because a bill has 
been introduced in our legislature to 
make our usury penalty the same as that 
of Minnesota, Such, then, is the diver- 
sity among the laws of the various states. 
Several of the western legislatures were 
inclined to pass severer laws but hesi- 
tated to act alone lest their action might 
drive capital from their borders, and 
consequently invited other states to a 
conference on the subject. Nothing has 
come of it so far and I think nothing will; 
for it will no doubt occur to them that 
if several states combine in passing se- 
vere laws, money will seek other sec- 
tions, and if all states could combine 
money would go abroad for investment. 
Usury laws were totally abolished in 
England in 1854 and in Canada in 


1859. 
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I believe that the state ought to de- 
clare that a certain rate shall be the rate 
in all contracts wherein the rate is not 
specified, that this rate ought to be as 
near as possible to the current rate or a 
little below it, and that all restrictions 
beyond this should be repealed, because 


- restrictive legislation does not accom- 


plish the purpose for which it was in- 
tended, but the opposite. Thus when 
Catharine of Russia passed an ordinance 
reducing the rate of interest from six to 
five per cent. it had the effect of raising 
it to seven. In France, an edict reducing 
the rate from five to four raised it to six. 
In England, Adam Smith tells us that 
when the rate was reduced to five per 
cent. the law was evaded and eight per 
cent. and even more demanded. Re- 
strictive legislation repels capital. Where 
would a capitalist be most likely to send 
his money, to Oregon, where he may 
forfeit principal and interest and pay 
costs besides, if he takes more than the 
legal limit, or to Washington, where he 
can safely take all that is offered? The 
recent history of Kansas and Nebraska 
furnishes many cases showing how capi- 
tal is driven away by the prospect of 
hostile legislation. 

The repeal of the usury laws would 
create a more reasouable rate tor those 
who are now obliged to borrow at more 
than the legal rate. 

Our limit in this state is ten per cent; 
the bank rate is eight per cent, and 
money on real estate security can be had 
at seven per cent. and in some cases at 
six per cent. Who, then, pays more 
than ten percent. It is the man who 
borrows on chattel mortgage or who 
borrows on no security whatever. This 
class of borrowers will always be com- 
pelled to pay more than others. It is in 
the nature of things that it should be so. 
The risk is greater and the interest must 
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be according. But when we pass a law 
making it illegal to take more than ten 
per cent. in such a market as we have 
here, we at once shut out from compe- 
tition the more conscientious lenders 
who will not try to evade the law to ob- 
tain high interest. The borrower under 
these circumstances can well feel himself 
to be inthe condition of the man who 
went down to Jericho, only our poor 
traveler of to-day meets no good Samar- 
itan to pour oil on his wounds. 

By legislation we have driven compe- 
tition from the field. This reduces the 
supply and raises the rate. We also in- 
crease the risk already great and the 
lender who evades the law must be paid 
for the chances he runs and after the 
legal limit is once passed the only limit 
is the willingness of the borrower and his 
ability to pay. By removing restrictions 
we would make this kind of loans more 


desirable and very materially reduce the 
rate. 

There are times when the best inter- 
ests of the commercial world demand 
that high rates be allowed specially in 


the large centres. New York, with a 
strict usury law, allows any rate on call 
loans, and during the stringency of 
November, 1890 the rate went as high as 
one-half per cent. a day, and it has sev- 
eral times been known to rise as high as 
400 or 500 per cent. per annum. Does 
anyone suppose that it would have been 
possible for the country to pass through 
such a period of stringency and show no 
greater disasters than that period 
showed if the highest rate had been six 
per cent. or even eighteen per cent. as 
it is in Idaho? No doubt many con- 
cerns which were able to tide over the 
difficulty by paying an extraordinary 
rate would have been compelled to go 
to the wall if the usury laws had not 
been suspended. 
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The times have changed and our fa- 
cilities have improved. Usury laws 
were first enacted when capital did 
not move freely; when it was almost tied 
to a certain locality. Under such cir- 
cumstances usury laws serve a goud 
purpose and are necessary. To-day we 
have excellent transportation facilities, 
excellent mail and telegraph facilities, 
and excellent banking facilities. If the 
grain states need money to move their 
crops, a steady stream turns toward the 
west until eastern centres cry out and 
complain. Like a mighty magnet the 
demand of the west draws the metal of 
the east. When money moves so freely 
and finds out so quickly where the con- 
ditions are favorable and hastens to sup- 
ply the inordinate demand until the rate 
is reduced and circuwistances equalized, 
we do not need usury laws. I have not 
spoken of the enforcement or rather the 
non-enforcement of the usury laws. 
Nor have I spoken of the propriety of 
saying to the man who loans money, 
** You shall not take more than so much 
interest’’ when we do not say to the 
man who sells us bread or clothing: 
** You shall not charge more than so 
much profit.” There are important 
points in the discussion but time will 
not allow more than an allusion. 

These states east and west which have 
made money free from all medizval re- 
strictions report that they are well sat- 
isfied with the workings of the plan and 
that they would under no circumstances 
go back to theold order of things. The 
opposition to-day against the removal of 
the tetters which hamper the free move- 
ment of money comes chiefly from the 
farmer organization and is due to a 
lack of information concerning the laws 
which govern in the world of finance. 
It is only a short time since that oppo- 
sition began to organize and announce 
its determination to pass stringent laws. 
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But already we can see that the sturdy 
conservative sense of the farming com- 
munities is beginning to assert itself and 
to appreciate that legislation is a two- 
edged sword. 

There are methods for reducing the 
rate which have been effective in the 
past and will continue to be so in the 
future, but they are not legislative. I 
refer to transportation facilities and to 
all those institutions whose purpose it is 
to gather together the wealth of com- 
munities and loan it again, whether 
those institutions be banks, building as- 
sociations or loan companies. Every 
facility which is offered for accumulating 
the disposable capital in a place where it 
can be made available for loans; every 
facility which increases the ease with 
which money flows to that locality 
where it is most needed, tends to re- 
duce the rate and create an equilibrium 
of rate all over the country. 

There has been a factor at work in 
Canada, which we do not have on this 
side, and inasmuch as it has brought 
cheap money not only into the most re- 
mote of the British provinces, but also 
to some of our own centres I think I 
ought to mention it. I refer to the 
branch banking system of Canada. A 
bank is established in Montreal with 
branches all over the provinces and in 
some of the principal cities on this side of 
the line. When money is easy in Montreal 
the surplus can be distributed among 
the branches and loaned to customers 
two thousand miles away from the point 
where it was originally deposited. The 
result is a low rate and easy money in 
the provinces. Banks in Portland Ore- 
gon, are to-day loaning money cheaper 
than La Crosse Banks because of the 
presence of one of these branch banks. 
Money which is accumulated in the 
eastern centres of Canada flows through 


the arteries of the Canadian banking 
system and finds its outlet on the Pacific 
coast. I am not prepared to say 
whether a branch banking system would 
be advisable on this side of the line or 
not. It has some points in its favor but 
I mention it merely to show how it helps 
in the distribution of capital and conse- 
quently contributes towards a reduction 
of the rate. 

Such, then, are the instruments by 
means of which interest can be reduced. 
The more the banking facilities and the 
transportation facilities are improved 
the nearer will we come to a solution of 
the problem of cheap money; but in 
solving that problem, legislation, at least 
direct legislation, has no part. 

There was a time when man believed 
that the universe was governed by 
chance or by the whims of irresponsible 
and capricious power. In the storm he 
saw the anger and in the lightning the 
missiles of Jove. Now we know that no 
star moves but in obedience to law. 
Whether it be a grain of sand or a blaz- 
ing sun it is alike subject to certain re- 
straints and to certain forces, and its. 
position and its motions are controlled 
by a reliable and consistent power be- 
yond itself. But in the business world 


‘we have not yet progressed so far. 


There are still too many who believe 
that all business is governed by chance. 
When once men will recognize that the 
business world is governed and con- 
trolled by law no less severe and immu- 
table than those which govern the 
natural world, we wiil have progressed 
very far towards a solution of financial 
questions. When that day comes and 
legislators recognize the reign of law in 
the business world, there will be less in- 
terference with business, and laws, when 
necessary, will be more intelligent and 
will be in harmony with known laws and 
not in defiance of them. 
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LEGAL DECISIONS. 


BANK DIRECTORS—LIABILITY— 
NEGLIGENCE. 


Supreme Court of Tennessee, February 14, 
1891, 


Wa Lace v. LincoLn Savincs Bank, 
et al. 


In a suit by a shareholder of a failed bank in behalf 
of himself, and other shareholders, against the direc- 
tors to recover for losses alleged to have been caused 
by their inattention, negligence and mismanagement, 
the following points are decided: 


1. Regarding shareholder's right to sue. Primarily, 
suit against directors must be brought by corporation. 
But where corporation is disabled from suing (as where 
managing agents—directors—are defendants, being 

et in office, or where corporation wrongfully re- 
ls to sue,) shareholder may sue; but recovery must 
be for benefit of corporation, and shareholder not en- 
titled to any preference. But mere refusal of corpor- 
ation to sue does not authorize shareholder. Direct- 
ors have a discretion, and refusal must be wrongful. 

2. Same. Where a bank has assigned, and assignee 
refuses to sue,—he not having so wide discretion as di- 
rectors, and case made by shareholder not being friv- 
olous—shareholder may sue, 

3. Regarding negligence of directors. 

a. Procf merely of a large deficit is insufficient to 
charge directors, especially where it appears that the 
capital was paid out in dividends and the assets thus 
reduced below liabilities. 

b. The directors are not chargeable for a diversion 
of assets into real estate, on which loss ultimately re- 
sulted, where it appears that the realty was bought in 
under foreclosure to prevent sacrifice, and the loss re- 
sulted in shrinkage of values against which human 
foresight could not guard. 

c. apap | it responsible negligence to permit 
cashier to make real estate loans without approval or 
knowledge of directors, cashier must first be shown 
negligent in making the loans, before liability of di- 
rectors will attach. 

d. By resolution of directors, cashier, a man of large 
estate and rare financial ability, was intrusted with 
entire management of bank. Cashier's firm borrowed 
large sums without knowledge or consent of directors. 
Held, admitting negligence of directors, no loss was 
shown from these loans to warrant recovery. Further, 
the action though brought in equity, was to enforce a 
legal right, and was barred by six year.statute of lim- 
itations. 

‘e. Regarding liability. for certain losses sustained 
through alleged improvident discounts, overchecked 
accounts and neglect to bring suits upon matured paper 

(1.) Directors are bound to use “ordinary”’ diligence 
in management of bank, being that diligence exercised 
by prudent men about their own affairs. Directors not 
bound to give whole time and attention to bank’s af- 
fairs. Active management left to cashier and other 
agents. Directors duty is to supervise, direct and 
control these agents. Neglect which renders them re- 
sponsible for not exercising control, depends on cir- 
cumstances of each particular case. The collection of 
matured paper and payment of checks, primarily per- 
tains to duties of agents having immediate manage- 
ment. If directors are liable in regard to such matters, 
it is for negligence in the election and retention of 
such agents, or for neglect in control and direction of 
them concerning their duties. 

(2.) Applying these principles to the case of certain 
losses upon overchecks, alleged improvident loans, 
and failure to collect matured paper, no liability in the 
directors for negligence is found. 


Appeal from chancery court, Lincoln 
county; WALTER S. BEARDEN, Chancel- 
lor. 

Lamb & Tillman, for plaintiff. 7. A. 
Flolman, Carter, Carmack & Woodard, 
Bright & Woodard, Carrigan & Higgins, 
and /. H. Burnham, for defendants. 


Lurton, J. This is a bill by a share- 
holder and creditor of the Lincoln Sav- 
ings Bank, in behalf of himself and all 
other shareholders and_ creditors, 
against such directors of the bank as 
held office at different times between the 
organization of the bank, 1870, and its 
suspension, in 1886. Its other defend- 
ants are the corporation itself, under its 
corporate name, and the trustee of the 
corporation under a general assignment 
for benefit of creditors made in August, 
1886. The bill charges that the defend- 
ant directors, by their inattention, neg- 
ligence, and mismanagement, have been 
guilty of a breach of trust, whereby the 
bank has been reduced to insolvency, its 
capital wasted, and the shares rendered 
worthless. There was a decree in favor 
of complainant for the use of the corpo- 
ration against several of the defend- 
ants, holding them liable for certain 
losses sustained through improvident 
discounts, overchecked accounts, and 
neglect to bring suits upon matured 
paper. The decree has been appealed 
from by complainant and defendants. 

Such a bill cannot be maintained by 
complainant for his peculiar and per- 
sonal benefit. The wrongs complained 
of.do not especially affect his stock or 
his demands as a creditor. The neg- 
ligence of the defendants was in the dis- 
charge of the duties to the corporation 
as such, and the corporation, for such 
negligence, has a right of action. Pri- 
marily, therefore, such suit should be 
brought by the corporation in its cor- 
porate name, and only under peculiar 
circumstances will a creditor or stock- 
holder be permitted, by courts of equity, 
to bring the suit which the corporation 
has failed to bring. But where the cor- 
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poration is disabled from suing, as 
where the managing agents of the cor- 
poration (its officers and directors) are 
themselves to be the defendants, or 
where the corporation wrongfully and 
willfully refuses to sue, then, in either 
case, a court of equity will entertain a 
suit by a shareholder, substituting him 
to the collective or corporate right of 
action. In either case, it is most ob- 
vious that the recovery must be for the 
benefit of the corporation, all its cred- 
itors and shareholders, innocent and 
guilty, sharing proportionately in the 
benefit of the decree. The learned 
chancellor was correct in holding that 
the decree obtained by complainant in- 
ured to the benefit of the corporation, 
and that complainant was not entitled to 
any preference or priority over other 
creditors or stockholders. The assign- 
ment of errors on this point by com- 
plainant is therefore overruled. 

The defendants were. not in office at 
the time this suit was begun, The cor- 
poration was not, therefore, disabled 
from suing by being in the hands and 
under the control of the parties to be 
sued. It must therefore appear, before 
complainant will be suffered to carry on 
such a suit, that the. corporation, .or 
those authorized to represent it, have 
been requested to sue, and that they 
have wrongfully refused to bring 
suit. It by no means follows that the 
mere refusal of the corporation to bring 
a suit will authorize any stockholder 
dissatisfied with such decision to himself 
conduct the suit. A very wide discre- 
tion is necessarily reposed in the direc- 
tors of a corporation. It is not the duty 
ot the managers of such association to 
bring suit upon every supposed wrong 
or injury to the corporation, If it were 
so, strangers could never know when a 
settlement, compromise, or adjustment 
was a finality, if the matter was subject 
to be overhauled at the suit of any dis- 
contented shareholder. So a suit might 
appear so desperate, or be so expensive, 
or, for good reasons, impolitic, that di- 
rectors might, in the exercise of a sound 
discretion, deem it unwise to engage in 
litigation. In such case, if the refusal 
be in good faith, the courts will rarely 





suffer a shareholder to overturn such a 
decision by entertaining his suit for the 
same cause of action. To authorize his 
suit, the refusal of a corporation to sue 
must appear to have been wrongful. 
Mor. Priv, Corp. § 244. The bill al- 
leges, and the proof shows, that the 
president of the defendant corporation 
was duly requested to bring an action in 
the corporate name against the former 
directors for the cause of action stated in 
this bill. This he declined, because he 
did not deem the facts submitted to him 
justified such suit. This demand was 
not laid before the directors then in 
office, and they have never been re- 
quested to sue, nor have they declined 
to sue. The directors represent the cor- 
poration, not the president. The failure 
to show that a majority of the board had 
wrongfully refused to bring such suit 
would be fatal to complainant’s right to 
sue, but for certain facts now to’ be 
stated. 

In August, 1886, this bank was hope- 
lessly insolvent, and in that situation a 
general assignment of all its assets was 
made to the defendant Hancock, a trus- 
tee, for the benefit of all its creditors; 
any surplus to be paid over to the cor- 
poration. Hancock accepted the trust, 
and qualified as trustee. Subsequently 
he was requested to bring this suit, and 
declined, deeming himself unauthorized. 
The right of action passed as an asset to 
the trustee. Hume v. Bank, 9 Lea, 744. 
After the assignment, he represented 
the corporation as well as its creditors, 
and was alone authorized to have sued 
upon a corporate right of action. This 
point has been repeatedly settled by 
other courts. Weliams v. Halliard, 38 
N. J. Eq. 376; Ackerman v. Halsey, 37 
N. J. Eq. 356; jones v. Johnson, 86 Ky. 
530, 6S. W. Rep. 582; Bank v. Caperton, 
87 Ky. 306, 8S. W. Rep. 885; Brincker- 
hoff v. Bostwick, 88 N. Y. 52. In the 
case last cited, the suit was against the 
directors and officers of an insolvent na- 
tional bank in the hands of a receiver 
appointed under the provisions of the 
national banking law. The receiver had 
refused to sue. The court held that the 
right of action was in him, and his re- 
fusal authorized a shareholder to pre- 
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sent a bill in behalf of himself and all 
other shareholders, the receiver and the 
corporation being made defendants. 
The decision was not based upon any of 
the peculiar provisions of the act of con- 
gress concerning effect of appointment 
of a receiver, or liability of officers and 
directors of national banks, but was 
squarely planted upon the general prin- 
ciple governing courts of equity in such 
cases. We do not think that the trustee 
of an insolvent corporation would have 
so wide a discretion as to suing as ex- 
ists in the directors of a solvent and go- 
ing corporation. In the case of the 
refusal of the managers of a corpora- 
tion, an appeal would lie to the 
general meeting of shareholders, and, if 
in such refusal they did not represent 
the will of a majority, it could be then 
made to appear, and a board elected 
who could reverse their action. From 
the refusal of the trustee there was no 
appeal save to a court of equity. The 
case presented on the face of the bill 
was not frivolous, but was so grave in 
character, and important in amount, as 
to have made it the duty of the trustee 
to have submitted the charge to the de- 
cision of court. This bank was organ- 
ized in 1870, under a private charter 
granted by this state in 1869. The cap- 
ital stock was $100,000, all of which was 
ultimately paid in. Some of the de- 
fendants were elected directors in 1870, 
and by annual re-election continued in 
office until 1885 or 1886. Others served 
for very short terms, while still others 
held office tor from one to ten years. 
They are not charged with any sort of 
fraudulent collusion. Indeed, no inti- 
mation is found in pleadings, or proof 
that any one of them profited, directly 
or indirectly, by any of the alleged acts 
of mismanagement or negligence. All 
of them were stockholders, largely in- 
terested in the success of the institution, 
and all suffered equally with complain- 
ant by its disastrous failure. 

The liability of defendants to the cor- 
poration is predicated alone upon the 
proposition that certain losses sustained 
by the bank, during its 15 years of busi- 
ness activity, were the direct conse- 
quence of the negligence of defendants 
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while directors. The principal fact 
constituting this alleged negligence is a 
charge that a board of directors abdi- 
cated their trust by failure to supervise 
the management, and turned over the 
entire control of the business of the bank 
to the unlimited discretion and unaided 
judgment of the cashier; that, as a con- 
sequence, the bank has sustained great 
losses through a series of unwise, indis- 
creet transactions, engaged in by the 
cashier without the aid, advice and 
supervision of those charged by their se- 
lection with the duty of exercising an 
intelligent judgment in the control of 
that office. The allegation necessarily 
is that these transactions, so disastrous 
in their consequence, would have been 
avoided, and their losses escaped, but 
for the negligence and inattention of de- 
fendants, in office at the date of the 
several transactions. The losses, al- 
leged to be a consequence of this breach 
of duty, may be conveniently classified 
as follows: 

First. That there is an unexplained deficit of 
about $40,000; that the proof of which consists 
in the fact that the liabilities of the corporation, 
including its capital stock of $100,000, exceed in 
amount the nominal value of all assets, good 
and bad, by the sum stated. This difference 
between liabilities and nominal assets is charged 


to be a deficit for which defendants must ac- 
count. 


The books of the bank are no part of 


the record. No balance-sheets are ex- 
hibited, and no expert testifies as to the 
state of the bank, as shown by its books. 
There are many ways in which this de- 
ficit of nominal assets may be accounted 
for. Debts deemed worthless ought to 
be charged off to profit and loss, in 
which case they would no longer appear 
as an asset. This, indeed, appears to 
have been done to the extent of perhaps 
$20,000. But a more certain solution of 
this matter is found in the fact that 126 
per cent. have been paid out in divi- 
dends upon paid-up stock. A _ profit 
justifying such dividends was made to 
appear by carrying as solvent large 
amonnts of paper held by the bank, 
which subsequently turned out to be 
wholly or partially worthless. So real 
estate taken for debt continued to figure 
as an asset of the value of its cost to the 
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bank, whereas large losses were subse- 
quently sustained when such were made. 
Again, in the statement to the directors 
made by the cashier of the business of 
the bank, no overdrafts are shown. 
His habit was to deduct overchecks 
from aggregate amount due depositors. 
This was delusion, for losses ultimately 
resulted from these very overdrafts. 
Thus it is a case where capital has been 
paid out in dividends, and the assets re- 
duced below liabilities. Complainant 
does not seek a recovery of this deficit, 
or for dividends improperly paid. It is 
obvious that he could not, directly or in- 
directly, be allowed to ‘again recover 
money already overpaid him in the 
shape of dividends. TZurguand v. Mar- 
shall, L. R. 4 Ch. 382. In that case 
Lord HATHERLy said, of a suit against 
directors by shareholders in part origi- 
nating in improper payments of divi- 
dends, ‘‘that this was a very singular 
claim, as, in fact, it was asking the di- 
rectors to pay over again to the share- 
holders what they had already received 
as dividends.” The chancellor was 
clearly right in refusing to hold defend- 
ants to an account as to this so-called 
deficit. The second assignment of error 
by complainant is therefore overruled. 


SeconD. The bill charges that, within a few 
years after organization, over $50,000 of the 
capital appeared to have been invested in real 
estate: that ultimately losses, approximating 
$20,000, were sustained by reason of this diver- 
sion of assets. 


The facts do not sustain this charge. 
The bank did at one time own real es- 
tate costing nominally $50,000. But 
this was the result of forclosure of mort- 
gages and execution sales. The panic 
of 1873, and the hard times ensuing, to- 
gether with local crop failures, operated 
to ruin large numbers of the bank’s 
debtors. In some cases mortgages were 
taken, and in others suits were brought. 
It was deemed safe'to bid the bank’s 
debts upon lands sold under execution 
and at foreclosure sales. Two years 
following, real estate steadily declined, 
and was almost unsalable. The bank 
held, hoping to save itself. Ultimately 
the losses complained of were realized. 
There is nothing in the evidence tending 
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to show anything more than bad judg- 
ment in the management of debts good 
when made, but imperiled by subse- 
quent events. Indeed, the proof hardly 
makes out a case of error in judgment, 
for the probability seems to be that in 
bidding the debts upon the lands, and 
holding for a better market, the bank’s 
officers did what the most prudent and 
sagacious would have done at the time, 
and under same circumstances. Com- 
plainant, however, insists that all the 
loans represented by this real estate 
were made by the cashier, and without 
the approval and knowledge of the di- 
rectors or any committee, and that all 
the subsequent steps resulting in its ac- 
quisition were taken by the cashier, but 
without the knowledge or consent of the 
board of directors. This is perhaps 
true, for it is shown that the first board 
of directors, by resolution, gave the 
cashier exclusive charge of the loans and 
collections of the bank, and that down 
to perhaps as late as 1880 this responsi- 
bility was reposed exclusively in that 
officer, the directors during all that time 
rarely meeting, and having little, if any, 
knowledge of the business of the bank 
beyond what appeared in the annual 
statements made by the cashier to the 
directors and stockholders. Ordinarily, 
this would constitute such grave negli- 
gence as to make directors responsible 
both for the criminal defaults and negli- 
gent acts of the cashier. There are cir- 
cuinstances, however, to which it may 
hereafter be necessary to refer, which 
must mitigate this apparent abdication 
of duty. Ignoring these circumstances, 
and treating this as responsible negli- 
gence, complainant can only fix liability 
upon defendants by first convicting the 
cashier of negligence in regard to these 
transactions. A cashier is bound to ex- 
ercise reasonable skill, care and dili- 
gence in the discharge of his duties. If 
he fails in such skill or omits such care, 
and the bank suffers damage as a conse- 
quence, he is liable. If intrusted with 
the duty of making loans, he is not re- 
sponsible as guarantor of the solvency 
of his transaction, or responsible for an 
error of judgment when he has exercised 
reasonable skill, diligence, and prudence. 





THE BANKING 


Bank v. Ten Eyck, 48 N. Y. 305. Com- 
plainant has not shown that there was 
any want of care or prudence in making 
these loans, or in the subsequent steps 
taken to secure or collect them. If the 
cashier is not chargeable with any want 
of care or skill about these matters, then 
it follows that defendants are not liable, 
for they, at most, can only be liable for 
losses resulting from his negligence in 
these matters. There was no negligence 
in the selection of the gentleman then 
filling the office of cashier. He bears a 
very high reputation as a business man 
of integrity and intelligence, and was 
better acquainted with the credit of the 
customers of the bank than any man in 
the county. We therefore concur with 
the chancellor in ruling that no liability 
attaches to any of the defendants by 
reason of losses ultimately resulting 
from shrinkage in values, which human 
foresight could not guard against. 


THIRD. The next loss with which it is sought 
to charge the directors is one of $20,000, said to 
have resulted from loans made to the cashier, 
Hampten, and to the firm of Carloss & Hamp- 
ton, of which he was a partner. 


Hampton began borrowing as early as 


1873, either for himself orhis firm. His 
notes were from time to time renewed, 
and other sums borrowed until the in- 
debtedness of the two men reached the 
enormous sum of $50,000 in 1879. 
During this year the directors for the 
first time discovered these transactions. 
Hampton was himself a large share- 
holder, having in his own name some- 
thing over $10,000 in stock. .Under the 
charter the bank was given a lien upon 
the shares of a borrowing stockholder 
for the security of his loan. It appears 
that the president of the corporation had 
authorized Hampton to borrow to the 
extent of his stock, it being then at a 
premium. With this exception, none of 
the creditors were aware of the fact that 
their cashier was borrowing from the 
bank, and all, including the president, 
were greatly surprised when, in 1879, 
the extent of his indebtedness was dis- 
covered. Hampton was regarded as a 
man of fine estate, and rare financial ca- 
pacity, and the bulk of his stock was 
taken by subscribers upon the under- 
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standing that he was to be made the 
cashier, and, as such, to have the man- 
agement.and control of the bank. After 
his election, the first official act of the 
directory was, by resolution, to give him 
exclusive control of the discounts of the 
bank. _ No by-laws were adopted at any 
time by the shareholders, and none by 
the directors for their own governance. 
None of the directors originally or sub- 
sequently elected, had had any exper- 
ience whatever in the banking business. 
Confidence in Hampton’s integrity and 
financial ability seems to have under- 
lain the action of shareholders and di- 
rectors. A portion of the directors were 
country gentlemen, living remote from 
the location of the bank. Others were 
lawyers and merchants of Fayetteville, 
but all fully occupied with their per- 
sonal affairs. The president of the bank, 
up to his death, in 1885, was the late 
Col. D. W. Holman, a lawyer of large 
practice, which engaged fully his time 
and energy. He was allowed a small 
salary, and seems to have been much 
about the bank, much consulted by the 
cashier, and to have given the business 
of the bank a general supervision. 
Having died before the institution of this 
suit, we have not had the benefit of his 
evidence, but, from all that is shown, he 
only consented to the borrowing by 
Hampton of a sum equal to his stock, 
and was wholly ignorant of the subse- 
quent large loans. Up to the discovery 
of these loans to Hampton and his part- 
ner, the directors had had few meetings, 
and knew little of the business of the 
bank. Its management was intrusted 
to the judgment and discretion of the 
cashier, with such general supervision as 
the president was able to give. The 
resolution, intrusting the lending of 
money and discounting of paper to the 
discretion of the cashier,did not author- 
ize him to lend money to himself. He 
could not represent himself and the bank 
at the same time, and his conduct in 
this manner is not to be defended, and 
was a clear breach of duty upon his 
part. So soon as these loans were dis- 
covered, the directors resumed the 
general control and management of 
the bank. Hampton was in a short 
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time superseded by a new cashier of 
high character and experience. Such 
steps were taken as resulted in obtaining 
security, by way of collaterals or mort- 
gages, amply protecting the bank against 
loss on these loans. By sale of collat- 
terals and payments by the debtors, these 
debts were finally reduced to about $28- 
ooo. Afterwards several extensive suits 
at law were brought upon the unpaid 
balance. This suit was enjoined by the 
debtors by bill in chancery, seeking an 
account of usury, and claiming that the 
entire sum remaining due consisted of 
usury, which had from time to time been 
compounded. This suit was pending 
when complainant’s bill was filed, but 
before the hearing the trustee, Hancock, 
compromised the matter by accepting 
$8,000 in full of the notes for $28,000 re- 
maining unpaid. For the loss thus sus- 
tained complainant seeks a decree ag- 
ainst the defendants in office when these 
loans were made. In the view we take 
of this matter, it is unnecessary for us to 
consider whether the ignorance of the 
defendant directors of the fact of these 
loans is, under the peculiar circumstan- 
ces of this case, such negligence as to 
maké them chargeable with the conse- 
quences to the corporation. Assuming 
this responsibility if loss occurred, did 
the bank sustain any loss as the direct 
consequence of the negligence of the de- 
fendants in not preventing such use of 
the bank’s funds by its owncashier. We 
think no such loss is shown. The bal- 
ance due on the notes of Hampton & 
Carloss was amply secure at the time the 
trustee compromised their liability. This 
compromise was not made by reason of 
any insolvency of the debtors, or any in- 
firmity in the securities held by the bank. 
The only defense was usury. The trustee 
regarded the whole debt as in peril by 
reason of this defense. The debtors 
claimed that the entire balance money, 
$27,000 or $28,000 was for usury. If this 
was true, it was a complete answer to 
the demand of the bank. The compro- 
mise was urged by a majority of the 
stockholders. The trustee submitted to 
the chancery court this form in the prem- 
ises, which, being held ample, he, as 
for the best interests of creditors and all 
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concerned, agreed to the proposed set- 
tlement. Defendant cannot be held liable 
because usury upon a well-secured debt 
has not been collected. The settlement is 
a bar toa suit against them by the corpor- 
ation, and therefore a bar to complain- 
ants bill,so far as this item is concerned. 
But, upon another and distinct ground, 
complainant cannot recover, and that is 
the bar of the statute of limitations. None 
of these loans were made after 1879. 
The negligence of defendants, if any 
there was, occurred prior to January 1, 
1880. This suit was begun in December, 
1886,more than six years after the last 
act of negligence in this matter. The 
chancellor seems to have entertained the 
opinion that, because a stockholder can 
alone sue in equity upon such a cause of 
action, therefore this was one of that 
class of purely equitable actions against 
which the statute does not operate. But, 
as we have before seen, this kind of suit 
is at last but the suit of the corporation, 
for its benefit, and upon its right of ac- 
tion. If, for any reason, the corporation 
is estopped from suing, or its action is 
barred, the suit by the stockholders or 
creditor is likewise affected. 


‘*A suit of this character,” says Mr. Morawetz, 
‘*is brought to enforce the corporate or collective 
rights, and not the individual rights of the share- 
holders. It may theretore properly be regarded 
as asuit brought on behalf of the corporation, 
and the shareholders can enforce only such claims 
as the corporation itself could enforce. More- 
over, the essential character of a cause of action 
belonging to a corporation remains the same, 
whether the suit to enforce it be brought by the 
corporation or by a shareholder. Thus a legal 
right of action would not be treated as an equit- 
able one, or become governed by the rules appli- 
cable to.equitable causes of action, or to limitat 
tions, etc., because a shareholder has brough- 
suit in equity to enforce it on behalf ot the com- 
pany.” Section 271. 


Directors are not express trustees. The , 
language of Special Judge INGERSOLL in 
Shea v. Mabry, 1 Lea, 319, that ‘‘ direct- 
ors are trustees,” etc., is rhetorically 
sound, but technically inexact. It is a 
statement often found in opinions, but 
is true only to a limited extent. They 
are mandatories. They are agents. 
They are trustees in the sense that every 
agent is a trustee for his principal, and 
bound to exercise diligence and good 
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faith. They do not hold the legal title, 
and more often than otherwise are not 
the officers of the corporation having 
possession of the corporate property. 
They are equally interested with those 
they represent. They more nearly rep- 
resent the managing partners in a busi- 
ness firm than a technical trustee. At 
most, they are implied trustees, in whose 
favor the statutes of limitation do run. 
Hughes v. Brown, 88 Tenn. 578, 13 S. 
W. Rep. 286; Spering’s Appeal, 71 Pa. 
St. 11; Mor. Priv. Corp. §516. An ac- 
tion at law lies in favor of the corporatiqn 
against directors’ malfeasance, misfeas- 
ance or negligence in office, whereby loss 
or damage had resulted, and the limita- 
tion applicable to the suit of the corpor- 
ation at law is equally applicable to the 
suit of the stockholders upon the corpor- 
ate right of action in equity. Mor. 
Priv. Corp. §271; Cook, Stocks, § 701; 
Godbold v. Bank, 11 Ala. 191; Williams 
v. Halliard, 38 N. J. Eq, 383; Sperin’s 
Appeal, 71 Pa. St. 11; Brinckerhoff v. 
Bostwick, 99 N. Y. 193, 1 N. E. Rep. 663. 

Our statutes of limitation operate upon 
all causes of action save suits between 
cestuis que trustent and express trustees 
under purely technical trusts cognizant 
only in courts of equity, Hughes v. 
Brown, 88 Tenn. 578, 13 S. W. Rep. 
286. The statutes of three and six 
years were relied upon by defendants 
both by demurrer and plea, as applicable 
to complainant’s entire cause of action. 
By section 2773 it is provided that ‘‘ ac- 
tions for injuries to personal or real 
property, actions for the detention or 
conversion of personal property,’’ shall 
be barred unless suit is brought within 
three years from the accruing of the 
cause of action. This is. not a suit of 
either injury to or conversion of person- 
al property, and this section is not ap- 
plicable. The last clause of section 2775 
provides a limitation of six years for all 
actions ‘‘on contract not otherwise pro- 
vided for.”” The case of Bruce v. Baxter, 
reported in 7 Lea, at page 477, was a 
bill in chancery against. an attorney for 
neglect of duty in the collection of claims 
in his hands, whereby they were lost. 
The clause we have quoted from section 
2773 was held applicable to the suit. 
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The reasoning of Judge FREEMAN, who 
delivered the opinion of the court, was 
that the relation ef client and attorney 
implied a contract for the exercise of 
reasonable skill and diligence in doing 
what was undertaken, and that a failure 
to exercise such diligence was a breach 
of contract rendering the attorney liable 
for the loss resulting, but no more. A 
similar ruling was made in the earlier 
case of Ramsey v. Temple, 3 Lea, 253, it 
being a suit against an attorney for neg- 
ligence in failing to sue out an execu- 
tion. Those cases are controlling in 
this. The relation of a director to a 
corporation implies a contract that he 
will use ordinary diligence in the dis- 
charge of the duties he undertakes by 
accepting the office. For a breach of 
this duty, an action lies, which is barred 
unless begun within six years from the 
time right of action accrued. Therehas 
been no fraudulent concealment of the 
cause of action by defendants, and the 
remedy of the corporation forany negli- 
gence in the matter of the loans to 
Hampton or Hampton & Carloss | is 
barred. 

Upon the pleadings and proof, the 
chancellor dismissed complainant’s bill 
so far as it was sought to fix liabilities 
by reason of the matters heretofore con- 
sidered. As to losses claimed to have 
resulted from overchecks, save certain 
items which he held unsupported by 
evidence sufficient to justify a reference, 
and losses resulting from improvident 
discounts, and claims lost by neglect to 
collect before insolvency, or barred by 
limitations, he ordered a reference to the 
master, laying down very distinctly the 
grounds upon which the defendants were 
to be charged. Upon this report, and 
exceptions thereto, decrees were finally 
pronounced, against defendants aggre- 
gating about $4,000. Errors have beer 
assigned by both parties upon the de- 
cree of reference, as well as upon the 
final decree. The first error assigned 
by complainant is that the chancellor 
put upon complainant the burden, not 
only of showing losses sustained by the 
corporation, but that such losses were 
attributable to the negligence of defend- 
ants. Directors, by assuming office, 
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attention to the duties assumed as the 
proper care of the interest intrusted to 
them may require. If they are inatten- 
tive to their duties, if they ‘neglect to 
attend meetings of the board, if they 
turn over the management of the busi- 
ness of the company to the exclusive 
control of other agents, thus abdicating 
their control, then they are guilty of 
gross neglect with respect to their minis- 
terial duties, and, if loss results to the 
corporation by breach of trust or acts of 
negligence committed by those left in 
control, which by due care and attertion 
on their part could have ‘been avoided, 
they will be responsible to the corpora- 
tion. Thediligence requircd from them 
has been defined as that exercised by 
prudent men about their own affairs, 
being that degree of diligence charactei- 
ized as ‘‘ordinary.”” If a less degree of 
diligence is exercised, the negligence is 


gross, and for losses consequent he is 


liable. 


‘*What constitutes a proper performance of 
the duties of a director,” says Mr. Morawetz, ‘‘is 
a question of fact, which must be determined in 
each case in view of all the circumstances,—the 
character of the company, the condition of its 
business, the usual method of managing such 
cothpahies, and all other relevant facts must be 
taken into consideration.” Mor. Priv. Corp. § 
552. 


Bank directors are not expected to give 
their whole time and attention to the 
business of the company. The custom- 
ary method in regard to such associa- 
tions is that the active management and 
responsible custody is left to the cashier, 
and other agents selected by the direct- 
ors for that purpose. Thesesare paid 
salaries demanding their skill, and time 
should be given to the duties of imme- 
diate management. Asa rule, the cus- 
todian of the assets is the cashier. The 
duty of directors with respect to such is 
to supervise, direct and control. These 
agents, though usually selected by the 
directors, are not the agents of the di- 
rectors, but agents of the corporation. 
Mor. Priv. Corp. $552, et seq. The 
neglect which would render them re- 
sponsible for not exercising that control 
and direction properly must depend on 
the circumstanees of each particular case. 
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They are not insurers of their fidelity, 
and they are not liable for their acts on 
any principle of the law of agency. 

‘* Directors,” says Mr. Morawetz, ‘‘ can be held 
for a loss resulting from wrongful acts or omis- 
sions of other directors or agents, only provided 
the loss was a consequence of their own neglect 
of duty, either in failing to supervise the com- 
pany’s business with attention, or in neglecting 
to use proper care in the appointment of* such 
agents.” Mor. Priv. Corp, § 561. 

The collection of matured paper and 
the paying of checks primarily pertain 
to the duties of the agents of the corpor- 
ation having the immediate management 
of its business. If defendants were li- 
able in regard to such matters, it was for 
negligence in the election and retention 
of such agents, or for neglect in the con- 
trol and direction of these agents con- 
cerning their duties in such matters. It 
therefore devolved upon complainant to 
show that defendants had been neglect- 
ful in their duty in controlling or super- 
vising these agents, and that this want 
of due care and attention had resulted 
in losses to the corporation. 

The ruling of the chancellor that the 
burden was upon complainant, not only 
to prove losses, but show that such losses 
were the consequence of the negligence 
of the directors, was right. One who 
seeks to recover for negligence must al- 
lege and proveit. Sd he must show that 
the damages he seeks ‘to recover was the 
consequence of this negligence. Aruce 
v. Baxter, 7 Lea, 477. Complainant’s 
first assignment of error must be over- 
ruled. 

The only remaining assignment of 
error by complainant is the third, which 
is that it was error in the chancellor to 
refuse a reference as to certain losses re- 
sulting from overchecks by O. P. Bruce 
& Co., F. J. Gray & Co., and Caldwell 
& Kelso. As to the overchecks of Bruce 
& Co. and F. J. Gray & Co., it is enough 
to say that they were all made more than 
six years before this bill was filed, and 
any hability is barred. The only evi- 
dence cited to support the assignment 
as to the overchecks of Caldwell & Kelso 
is that of the trustee, Hancock. The 
witness does not show that this firm was 
irresponsible when their account was 
overdrawn. It is not negligence fer se, 
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in the absence of a by-law or order of a 
superior officer, for a cashier to pay the 
overcheck of a responsible customer. 
Such overchecking is not uncommon, 
and in practical banking is almost un- 
avoidable. In effect, the payment of an 
overcheck is a loan without security, 
upon the implied condition that the ac- 
count shall be made the next day or 
upon notice. If not responsible negli- 
gence in the cashier to pay the overdrafts 
of responsible customers, it is clearly not 
a matter for which the directors can be 
made liable by mere proof that an ac- 
count was overdrawn and a loss sus- 
tained. The assignment is overruled. 

We come now to consider the errors 
assigned. by defendants. The first is 
that it was error to charge defendants 
with the notes of W. H. Moore and W. 
T. Ross as discounts improvidently 
made. The Moore note was taken in 
1882, by the president of the bank, in 
renewal of a balance due upon an old 
note. The original note, as shown by 
the fact that the new note was chiefly for 
past due interest, was discounted more 
than six years before bill filed. The 
negligence, if any, was in discounting 
the original note, and any cause of ac- 
tion for that matter was barred. The 
W. T. Ross note was only for $21, and 
the cashier, Thomas, proves that a claim 
on Boyce & Blake, who were then regard- 
ed as responsible, was taken as collateral 
security. There was no negligence in 
this, and the first assignment was sus- 
tained. 

The sixth assignment is that it was 
error to charge defendants with certain 
small notes barred by limitation. The 
master had reported there was no proof 
to show any losses sustained by neglect 
tosue. Upon exception by complainant 
the defendants were charged with the 
notes. The only evidence cited by com- 
plainant to support this charge is that 
of Mr. Hancock, who, in answer to the 
questions as to what assets turned over 
to him were barred, answered and set 
out these notes. It is not shown that 
they were solvent when discounted, or 
at any other time. It does not follow 
that they were lost to the bank because 
barred when they came to the hands of 


257 


the trustee. Complainant should have 
gone further, and shown that they were 
solvent assets. The assignment is sus- 
tained. 

Fourth assignment claims that it was 
error to charge defendants with the 
overchecked accounts of McCown Bros. 
and J. E. Caldwel! & Co. The master 
had reported in favor of defendants upon 
these items, but, upon complainants ex- 
ception, they were charged to defendants. 
The evidence does not show that these 
firms were irresponsible when their ac- 
counts were overdrawn. The ruling 
made on complainant’s third assign- 
ment, with reference to the overchecked 
account of Caldwell & Kelso, applies to 
this, and the fourth assignment of error 
by defendants is sustained. 

The remaining assignments relate to 
the overchecked accounts of the follow- 
ing firms and individuals, all of which 
were charged to the defendants: W. T. 
Ross, $1,359.86; L. P. Haristone, $328. - 
59: Ship & Miles, $72.69. The decided 


-weight of proof with reference to the 


last two accounts is that while the draw- 
ers had little property, yet they were in 

business, and had credit, and were ac- 
customed to pay theirdebts. As to W. 

T. Ross, he was not indebted, was a 
moneyed character, was a profitable cus- 
tomer to the bank, and had a very large 
insurance business. The cashier was in 
the habit of indulging these parties by 
permitting them to overdraw; they paid 
interest. While it is probably true that 
none of these parties had property sub- 
ject to execution, yet they were people 
of character and business integrity, de- 
manding and receiving credit. They 
had often overdrawn, and made their 
accounts good. If it were shown that 
these overchecks were with the consent 
of defendants, it would not necessarily 
follow that they were liable upon mere 
proof that the drawers could not be 
coerced into payment. We are not to 
try the responsibility of bank officers or 
bank directors by the rigorous principles 
regarding loans by technical trustees or 
guardians or executors. To lend at all 

is a breach of trust by Some trustees. 
who have no authority to lend. But in 
this case we are dealing with an institu- 
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tion whose business it is to lend. The 
law has never undertaken to rigidly de- 
fine the conditions upon which banks 
may lend. Among business men, there 
is found a degree of trust and reliance 
upon moral character, business integrity, 
and thrift justifying to a business man 
the soundness and prudence of a trans- 
action which, to judges and lawyers en- 
gaged in applying the hard and fast 
rules of law, would seem indefensible and 
reckless. The standard of diligence and 
prudence by which bank officers and 
bank directors should be tried is that 
which business men have erected tor 
themselves. Reasonable conformity to 
the customs and methods in vogue among 
prudent bankers is the degree of dili- 
gence required of such officers. Several 
of the overchecked accounts, heretofore 
disposed of upon other grounds, were 
accounts of men engaged in buying and 
shipping produce. One of these now 
under consideration was that of a man 
now engaged in buying and shipping 
stock. \ 
upon an agreement that drafts drawn 
against the shipment, with bill of lading 
attached, should be turned over to the 
bank, and the account thus made good. 
Advances were made in this way, and 
the men thus enabled to carry on their 
business. In some _ instances, losses 
finally resulted because of losses sus- 
tained by decline in values; in others, 
the fund was misapplied. Without, how- 
ever determining the liability of defend- 
ants, if it had been shown that their 
accounts were overchecked by permission 
of defendants, we decide only the case 
presented. The defendants did not au- 
thorize these overdrafts, nor did they 
have actual knowledge that the accounts 
were being overdrawn; nor is there any 
presumption of knowledge from the 
mere fact that entries upon the books of 
the bank would have.shown that the 
cashier was permitting overdrafts. A 
director in a suit between himself and 
the corporation, or those suing upon the 
corporate right of action, is not pre- 
sumed to have knowledge of all that is 
shown by the books of the company. 
The presumption of knowledge attach- 
ing to a director, which is referred to in 
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the case of Zane v. Bank, 9 Heisk. 437, 
applies only to suits between the bank 
and a stranger. The doctrine has never 
been extended to suits between the bank 
and its directors. Bank v. Caperton, 87 
Ky. 323, 8 S. W. Rep. 885; Clews v. 
Bardon, 36 Fed. Rep. 617; /n re Den- 
ham,' 25 Ch. Div. 752. The doctrine of 
the same case is carefully limited in 
Martin v. Webb, 110 U. S. 8, 3 Sup Ct. 
Rep. 428. Whatever may be said as to 
the negligence of the directors in office 
prior to 1880, it is overwhelmingly 
shown that after that time, and through 
the entire period covered by the over- 
checking now under consideration, there 
was no inattention to the duties of their 
office. Meetings were regularly and fre- 
quently held, the assets, in shape of dis- 
counted paper, were carefully examined 
and directions given as to collections. 
The cashier was forbidden to allow any 
overchecking, and he was required to 
have the approval of at least one direc- 
tor to the discounting of any paper. 
Vigilant efforts were made to save the 
bank by closely looking after its. assets. 
It is true that the money in hands of 
cashier was never counted, but, as no de- 
falcation or larceny was ever committed, 
the fact became immaterial. After this 
renewed vigilance and attention, there 
was no such habit or custom of permit- 
ting doubtful overchecks as to operate 
as notice, and, under all the circum- 
stances, we do not think defendants 
chargeable with the items embraced in 
the assignment of error now being con- 
sidered. Reverse the decree of the 
chancellor, and dismiss the bill, at cost 
of complainant. 





COLLECTING BANK—RIGHT TO 
SET-OFF. 





Supreme Court of Nebraska, March 3, 1891. 





CoMMERCIAL STATE BANK v. ROWLAND. 


1. The plaintiff in error (the defendant bank) re- 
ceived for collection a negotiable promissory note, 
unindorsed; with instructions to remit the proceeds, 
when collected, to the payee. Before the money was 
collected, the bank voluntarily, and withoutthe know- 
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ledge or consent of the payee, paid to a third party a 
note given by a partnership of which the payee was a 
member. Subsequently, but before the note was col- 
lected, the bank was notified that the note had been 
sold to the defendant in error (the plaintiff below.) 
In an action against the bank to recover the money 
collected by it, Ae/d, that the bank was not entitled to 
set off the amount of the firm note against the money 
collected. 
2. Instructions must be based upon the evidence. 


(Syllabus by the court.) 


Error to district 
county; GasLin, Judge. 
S. A. Dravo and Stewart & Rose, for 
plaintiff in error. Hall & Patrick, for 
defendant in error. 


court, Phelps 


Norval, J. This suit was brought by 
the plaintiff to recover the sum of $711.- 
24, collected by the bank on a promis- 
sory note which it received for collec- 
tion. Two defences were interposed: 
First. That the plaintiff was not the 
owner of the note. Second. That it be- 
longed to A. C. Rowland, a brother of 
the plaintiff, was sent by him to the 
bank to collect; and that on the faith of 
the apparent ownersh:p of A. C. Row- 
land the bank paid out money on his be- 
half, and became his creditor to the 
amount of $661.24. The cause was tried 
to a jury, resulting in a verdict for the 
plaintiff for the full amount claimed. 

On the first day of March, 1884, 
August Jonte made his promissory note 
for the sum of 662.29, drawing ro per 
cent. interest, payable to the order of 
A. C. Rowland, due October 1, 1884. 
The note was placed by the payee, with- 
out indorsement, in the hands of one 
Grousclaude, of Wymore, with instruc- 
tions to forward it to some bank at Hol- 
dredge for collection. Grousclaude sent 
the note on October 6, 1884, to the 
plaintiff in error, with instructions to 
collect the same, and remit the proceeds 
to A. C. Rowland, at Versailles, Ill. 
The bank made the collection on De- 
cember 6th. Prior thereto it paid 
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$661.24 to lift a note owned by the Win- 
chester & Partridge Company, signed by 
Hymer & Rowland, a partnership of 
which A. C. Rowland was member. 
The balance of the money collected by 
the bank, less collection fees, was re- 
mitted to A. C. Rowland, who immedi- 
ately returned the same to the plaintiff 
in error, with the statement that he had 
sold the note some time previous to his 
brother, the defendant in error. It ap- 
pears from the testimony of Blondon L. 
Rowland, A C. Rowland, and Thomas 
J. Rowland, that the defendant in error, 
on the 25th day of September, 1884, was 
engaged in the hardware business at 
Versailles, Ill., and on that date he sold 
a half interest in the business to A. C. 
Rowland, and accepted the note of Au- 
gust’ Jonte in part payment for the 
same. The note being in the hands of 
Grousclaude, it was never indorsed. 
Testimony was also introduced by the 
plaintiff, tending to show that he au- 
thorized his brother A. C. Rowland to 
request Grousclaude, who held the note, 
to send it to some bank in Holdredge 
for collection: and that before the same 
was collected, the plaintiff personally in- 
formed the defendant that he was the 
owner of the note, and demanded the 
possession thereof, which request was 
not complied with. On November roth 
A. C. Rowland wrote the bank to urge 
prompt payment of the note. The 
writer of the letter testified that in so 
doing he acted as the agent of the plain- 
tiff and at his request. Frank Parsons, 
a witness called by the defendant, testi- 
fied to the contents of a letter (the orig- 
inal being destroyed) which he received 
from A. C. Rowland in the fall of 1884. 
The letter stated, in substance, that the 
writer owned the note held by the bank, 
and requested Parsons to get it. Row- 
land denies sending any such letter. 
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The witness Parsons further testified 
that the plaintiff stated to him, when in 
Holdrege in November, 1884, that his 
brother owned the note in defendant’s 
bank, and as his brother and Hymer had 
or were about to fail in business, he 
wanted to get the note, and save that 
mnch for him. Plaintiff denied, under 
oath, any such conversation. That the 
testimony before the jury would have 
supported a finding that A. C. Rowland 
never parted with the title to the note 
we do not doubt. There is likewise suf- 
ficient testimony in the record, as it 
seems to us, to sustain the plaintiff's 
claim of ownership. The conflict in the 
testimony upon that issue was settled in 
favor of the defendant in error by the 
verdict of the jury. 

The defendant was not entitled to off- 
set against the plaintiff's claim for the 
proceeds of the note in controversy the 
amount paid by the bank to take up the 
note of Hymer & Rowland. While it is 
true the note was payable to A. C. Row- 
land, and was received by the bank un- 
indorsed, the defendant had notice that 
the plaintiff claimed to own the note in 
question beforé it was collected. The 
fact that the payee transmitted the note 
to the bank for collection conferred no 
authority upon it to pay the note given 
by the firm of Hymer & Rowland, of 
which he was a member. While, asa 
general rule, a banker has a lien on all 
moneys of a depositor in its possession, 
and on commercial paper belonging to 
him, which he has placed in the bank 
for collection, for his: indebtedness to 
the bank, it cannot apply the funds of a 
customer to the payment of a debt due 
it by a partnership, in which the depos- 
itor is a partner. The author of Morse 
on Banks and Banking, in volume 1, § 
326, states the rule thus: 


“The lien and the right to set-off only exist where 


the individual, who is both depositor and debtor, 
stands in both these characters in precisely the same 
footing towards the bank; that is to say, for instance, 
the bank can claim no lien on the deposit of a partner, 
made on his own separate account, in order to set-off 
the same against a debt owing them from the firm.” 


Considering the case at bar upon the 
theory that the bank purchased and 
owned the note given by Hymer & Row- 
land, there can be no doubt, both upon 
principle and authority, that it could 
not apply, in payment of the same, the 
avails of the note collected by it. Much 
less could the bank lawfully take up this 
firm note, owned by a third party, with- 
out instructions to do so, and set off the 
amount thus paid against the money 
collected by it. The partnership note 
was not made payable at the defendant 


_bank, but was drawn payable at the 


Nebraska Merchants’ Bank of Holdrege. 
Had the note paid by the defendant 
been the individual note of A. C. Row- 
land, the bank would be without au- 
thority to pay it. A banker has no 
right to use the money of a depositor to 
discharge a note not payable at the bank 
where the deposit is made, without in- 
structions from the customer to do so. 
The payment of the firm note by the de- 
fendant was entirely voluntary, and at 
its own risk, and did not make the bank 
the creditor of A. C. Rowland. Had 
the money been paid out by his direc- 
tions, on the faith of his apparent own- 
ership of the note sent for collection, 
without notice of who was the true 
owner, the bank might perhaps have 
been protected. We have been unable 
to find an authority which sustains the 
claim of the bank to a set-off in this 
case. None of the cases cited in the 
brief of plaintiff in error uphold such a 
doctrine. The case relied upon by the 
bank as being most nearly in point is 
Wood v. Bank, 129 Mass. 358. The 
plaintiff, being the owner of a negotiable 
note indorsed in blank, placed it in the 
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hands of one Jackson, an attorney, for 
collection. Afterwards the attorney 
gave it to the defendant in the case to 
collect. It collected the money, and ap- 
plied the same in part payment of the 
debt of Jackson to the bank. Wood, as 
soon as he learned that the bank had 
collected the note, demanded the money 
from the bank, and brought suit to re- 
cover the same. The court held that 
the defendant was not liable. The dis- 


tinguishing features of the two cases are 


marked. In that case the money col- 
lected was applied upon the indebted- 
ness to the bank of the person who “‘ de- 
posited the note for collection,” before 
the bank had knowledge that Wood was 
the owner. In the case at bar the bank 
paid the money to a third party, not on 
the individual indebtedness of the one 
from whom the note was received, but 
of the firm of which he was a partner. 
Here the bank had knowledge who was 
the real owner of the note before it was 
collected, and had written instructions 
to remit the money to A. C. Rowland. 
It is got deemed necessary to refer to 
the other cases cited by the plaintiff in 
error. In our view the only question in 
the case is, who was the legal owner of 
the note? It is claimed that this 
issue was not submitted under proper 
instructions. The court charged the 
jury as follows: (1) If you find said 
plaintiff. is, or in other words, was, 
owner of the note in question at the time 
the money was collected, then you will 
find for the plaintiff, bearing in mind 
that it devolves upon this plaintiff by a 
fair preponderance of the evidence to 
make out his case. (2) If you find the 
note in question was the property of A. 
C. Rowland, you will find’ for the de- 
fendant.” The court, at the request of 
the plaintiff, gave this instruction: ‘‘If 
you find from the evidence that A. C. 
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Rowland wrote to the defendant in- 
structing it to transmit to the plaintiff 
the proceeds of said note when collected, 
and further find that A. C. Rowland had 
previously sold said note to plaintiff, the 
court instructs you that it was sufficient 
delivery of said note, and no other de- 
livery or indorsement was necessary to 
completely pass the title thereto, and 
you must find for the plaintiff... The 
instructions given by the court on its 
own motion were pertinent and proper. 
That given at the request of the plaintiff 
was clearly erroneous, It was not based 
upon the testimony. There was no 
testimony’ before the jury that A. 
C. Rowland wrote the bank to remit 
the proceeds of the note when collected 
to the plaintiff. The instruction had a 
tendency to mislead. For this error the 
judgment is reversed, and the cause re- 
manded. The other judges concur. 


Note.—Probably no questions present them- 
selves more frequently to bankers, than those 
regarding the right to set-off moneys or, credits 
of a customer against his indebtedness. These 
questions take on a variety of forms. Going 
back three numbers to illustrate both frequency 
and variety, we find in number 5 of the present 
volume, the question presented (at page 159) of 
the right of a banker to set-off a deposit against 
his depositor’s unmatured note, on the latter’s 
insolvency; in number 6, at page 175, a decision 
involving set-off of a deposit against indebted- 
ness, where the depositor was a factor, and the 
moneys to his credit belonged, in reality, to his 
principal; and in the last number, 7; two views 
of the subject of the application of a deposit by 
a bank in discharge of an indebtedness of its de- 
positor, are presented; one concerning the OBLI- 
GATION of the bank to an indorser to apply the 
maker's deposit in satisfaction of a note, the 
other having reference to the bank’s RIGHT to re- 
tain a deposit for the indebtedness of its depos- 
itor where, before it has made any appropriation 
or application of the amount to the debt, a cred- 
itor of the depositor attaches the deposit. 

Among other ways in* which the question of 
set-off may come up, is that growing out of the 
situation where the depositor is a member of a 
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partnership indebted to the bank. In sucha 
case, can the bank set-off or apply his individual 
deposit upon the firm debt? The answer to this 
question is important to bankers in order that 
they may determine what credit or indulgence, 
if any, can be extended to the firm on the 
strength of one partner’s individual deposit, and 
also that they may know whether payment of 
the individual partner’s check can be refused on 
the ground of the firm’s indebtedness, without 
subjecting the bank to an action for damages for 
injury to credit. This subject was considered 
in an early issue of this publication—See article 
“*Can a bank apply an individual deposit upon 
a firm debt?” 1 B. L. J. 130—and we found that 
the rule prevailing in most of the states, founded 
on the principle that there must be mutuality 
between the parties, is that a bank or other de- 
fendant cannot set-off its debt to an individual 
partner against an indebtedness by the firm of 
which such partner is a member. But, while 
this is generally true, it was shown that there 
‘ may be states where the legislature has changed 
the rule so as to permit a defendant to set off 
such a debt. Thus in Iowa where, by statute, a 
debt of a partnership is joint and several so that 
its creditor can sue a single partner therefor, it 
has been held that a defendant can set off his 
claim against the firm in an action by such 
single partner against him on an individual 
debt. ALLEN v. Mappox, 4o Iowa, 124. And 
in Mississippi, the rule has also been announced 
that a bank may apply the individual deposit of 
a partner to the payment of a firm debt. See 
Eyrica v. CAPITAL STATE BANK, I B. L. J. 137. 
In the light of what has been said, the case 
above published may possibly be viewed with 
greater interest and profit by bankers. A note 
unindorsed, is deposited by the payee with a 
bank for collection, and thereafter, and before 
collection, the bank purchases or pays a note 
given by a partnership, of which the depositor 
isa member. On collection, the bank seeks to 
deduct the amount of the partnership note from 
the proceeds of collection, and account for the 
balance only. Before collection of the deposited 
note—but whether before or after the bank ac- 
qnired property in the partnership note, not 
clearly disclosed—the bank was notified that the 
note left for collection had been transferred, and 
was the property of a brother of the depositor. 
The action is between brother and bank, and 
the jury having found upon conflicting evi- 
dence, that the brother was owner, the question 
considered is as to the bank’s right of set-off of 
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the partnership note. The right of set-off is 
denied, the rules and reasons therefore being 
stated in the opinion. The case is, however, 
sent back for a new trial on the question whether 
the brother is, in fact, the owner, the instruc- 
tions of the trial court regarding which, being 
deemed misleading. See, also, for a further de- 
cision upon the right to set-off a firm debt 
against an individual demand, a case from 
Pennsylvania, in the ‘‘ Abstracts” of this num- 
ber. 


CERTIFICATE OF DEPOSIT—LOSS 
—INDEMNITY. 


Superior Court, Keokuk, Iowa, March 14, 
T8gI. 


O’REILLY v. STATE BANK oF KEOKUK 
_and CoMMERCIAL NATIONAL BANK OF 
DENVER. 


The C Bank issued certificates of deposit to S who 
indorsed them to R. R indorsed the certificates in 
blank and delivered them to the K bank for collection. 
The K bank specially indorsed the certificates to the 
C bank the issuer), and mailed them to that bank. 
The certificates were lost and never reached the C 
bank. 

Query. Is the C bank entitled toa bond of indemnity 
before payment, or issuing duplicate certificate? 

Held. As the certificates were specially indorsed to 
the C bank, and were therefore worthléss to anyone 
else, the bank is not entitled to indemnity, but must 
issue duplicate certificates or pay the amount. 


H. Bank, Jr. (orally). 
troversy between Thomas O'Reilly, Ex- 
ecutor of the estate of Peter Finnerty, 


This is a con- 


deceased, against the State Bank of 
Keokuk and the Commercial National 
Bank of Denver, Col. The only question 
in controversy as presented by counsel 
is whether the plaintiff or the State Bank 
of Keokuk, should give a bond of indem- 
nity to the Commercial National Bank 
before that bank should be required to 
pay the amount of, or to issue duplicates 
of the certificates of deposit alleged in 
the petition to have been lost. These 
certificates of deposit, nine in number, 
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and aggregating in value $40,969.81 
were issued by the Commercial National 
Bank of Denver to A. B. Sullivan, on 
January 8, 1891, and by him indorsed as 
follows: 


‘* Pay to the order of Thomas O'Reilly, Exec- 
utor of Peter Finnerty, in Iowa.” 


Thomas O'Reilly indorsed each of the 
certificates as above set forth, or in 
other words made what is known in 
commercial usage a flat or blank in- 
dorsement. This indorsement was made 
at the banking-house of the State Bank 
of Keokuk in the ‘presence of Mr. Bridg- 
man, Cashier of said bank, and also in 
the presence of others, employees of the 
State Bank. O'Reilly immediately after 
indorsing said certificates delivered them 
to Bridgman, cashier, for coliection, in- 
structing him to send them to the Com- 
mercial National Bank of Denver. Bridg- 
man, as ‘cashier of the State Bank, 
indorsed them, 


‘* Pay Commercial National Bank or order tor 
account State Bank of Keokuk, Keokuk, Iowa, 
A. Bridgman, Cashier.” 


The evidence is absolutely conclusive 
that this indorsement was made on each 
and all of said certificates of deposit, 
and there is no question in the minds of 
either counsel or the court that such 
was the case. Now, after these special 
indorsements were made, the said certi- 
ficates were placed in an envelope prop- 
erly stamped and addressed to the Com- 
mercial National Bank at Denver, and 
said envelope was deposited in the mails. 
Diligent search at Keokuk and at Denver 
by all the parties interested, establishes 
the fact that the certificates have been 
lost. Upon this state of facts the ques- 
tion arises, whether or not the Commer- 
cial National Bank can demand a bond 
of indemnity before payment, or issuing 
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duplicate certificates, where it conclu- 
sively appears that the certificates them- 
selves are worthless to anyone except the 
Commercial National Bank, because of 
the special indorsements oneach. Before 
determining this question, counsel for 
the defendant, the Commercial National 
Bank, intimated that if the State Bank 
was the partv plaintiff, then in that case 
no bond could be required and it seems 
to me that under the evidence as pre- 
sented and under the Statute Laws of 
our State, and under the averments of 
the petition, that plaintiff, Thomas 
O’Reilly, is the real party in interest. 
It maxes but little difference whether he 
or the State Bank is the party plaintiff, 
and as it clearly appears that each of the 
certificates were specially indorsed, the 
case is on all-fours with Dudman v. Earl 
et al., 49 lowa p. 37, and the cases there 
cited. In that case the indorsement is 
identical with those in this case and in 
that case as in this, the real party in 
interest was the party plaintiff. There- 
fore it is incumbent upon me to fol- 
low the law laid down in that, and I 
hold that as the certificates were spe- 
cially indorsed to the Commercial 
National Bank, an order may be entered 
requiring them to issue duplicates of 
each of said certificates, within five days, 
and in the event of said bank failing to 
issue the duplicate certificates within the 
time specified, then plaintiff shall have a 
money judgment for the amount of the 
certificates with costs. 


CHATTEL MORTGAGE TO BANK 
—VALIDITY OF ACKNOWLEDG- 
MENT BEFORE CASHIER AND 
STOCKHOLDER—DISCHARGE— 
TENDER—ATTORNEY’S FEE. 
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Supreme Court of Minnesota, December 
12, 18go. 


BANK oF Benson v. Hove.* 


1. Where a mortgagor, or his assignee, claims that 
the lien of a chattel mortgage is discharged on ac- 
count of a tender of the amount due; with interest and 
costs, the evidence must clearly establish an uncon- 
ditional tender, sufficient in amount. 


2. When a chattel mortgage stipulates for an allow- 
ance upon foreclosure of an attorney’s fee of ten dol- 
lars ($10) and such other expenses as may have been 
incurred, the mortgagee is not entitled to charge such 
fee by way of compensation for his own services, nor 
for the services of an attorney, unless one has actually 
been employed, and such expense incurred. 


3. A chattel mortgage is valid between the parties 
without acknowledgment. For the purposes of record 
it must be acknowledged, but where it does not appear 
from the record that the officer taking the acknowledg- 
ment is legally disqualified by reason of his interest 
in the estate or property mortgeged, the instrument 
may properly be received for record, and such record 
will be notice to subsequent creditors and mortgagees. 
(Syllabus by the Court.) 


Appeal from District Court, Swift 
County; Powers, Judge. 

£. 7. Youug for appellant. Farland 
& McCune and F. M. Thornton, for re- 
spondent. 

Action by the bank, claiming under a 
chattel mortgage, to recover certain per- 
sonal property from a second mortgagee. 


The horse in con- 


VANDERBURGH, J. 
troversy here is claimed by the plaintiff 
under a chattel mortgage which, it is al- 
leged, covered the same, and other per- 
sonal property. The rest of the property 
included therein had been prior to this 
action, taken and sold, and the net pro- 
ceeds applied on the mortgage debt, 
leaving a balance still due. The defen- 
dant admits that the balance due was 
the sum of $51.65, while the plaintiff 
claims to be entitled to deduct $10 from 


*Mr. F. M. Thornton, cashier and attorney of the 
bank, writes regarding this case: “‘ Your previous dis- 
cussion of the matter helped us in our brief greatly.” 
Discussion referred to—‘‘Invalidity of Notarial Acts 
by reason of Interest,” 2 BANKING L, J. 223. See 
further article in this number, 
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the proceeds of the sale under the stipu- 
lation in the mortgage allowing him an 
attorney’s fee to that amount, which 
the defendant is unwilling to concede. 
At the time of the commencement of 
this action, the horse was in the posses- 
sion of the defendant, who had taken it 
upon a second mortgage, and, it seems, 
was delivered to the plaintiff in proceed- 
ings for the claim and delivery thereof 
in this action. It is admitted that after 
this action was brought, and before an- 
swer, the defendant tendered to the 
plaintiff the sum of $52.55 in satisfaction 
of his demand, but the tender was not 
kept good, and the money is not brought 
into court. The plaintiff alleges in his 
reply that the tender was made after the 
horse had been sold under foreclosure 
proceedings upon his mortgage, but this 
is not shown. 

The evidence was sufficient to justify 
the finding of the jury that the horse 
in controversy was included in the 
description in the plaintiff's mortgage. 
The verdict is not, however, necessarily 
inconsistent with the claim of the de- 
fendant that the same horse was also de- 
scribed in his mortgage, and was prop- 
erly identified on the trial. 


(The consideration of points stated in para- 
graphs 1 and 2-of the syllabus omitted). 


The defendant makes the further 
point that the mortgage was not entitled 
to be filed for record, and that the re- 
cord was not notice to subsequent mort- 
gagees because the acknowledgment 
was taken before a notary, who is shown 
to have been a stockholder of the plain- 
tiff bank, and was also the cashier there- 
of. The statute provides that no mort- 
gage of goods or chattels shall be notice of 
any fact, as against the creditors of the 
mortgagor, or subsequent purchasers or 
mortgagees in good faith, unless the 
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same is acknowledged before some officer 
authorized to take the acknowledgment 
of deeds. The question of the validity 
or sufficiency of an acknowledgment is 
to be considered—First, as between the 
parties to the instrument; and, secondly, 
_as to subsequent purchasers, and mort- 
gagees, who are chargeable with con- 
structive notice by the records. Un- 
doubtedly, the policy of the law forbids 
that the acknowledgement should be 
taken before a party to the deed, or one 
who takes an interest under it, whether 
as grantee, mortgagee, partner, or 
trustee; and when such interest appears 
on the face of the instrument, the record 
will disclose the infirmity, and third par- 
ties can take advantage of it. Taking 
proof or acknowledgement of the execu- 
tion or a deed is an act ministerial in its 
character. It may be done by an agent 
or attorney, or by a person related to 
the parties. Lynch v. Livingston, 6 N.Y. 
422. 

A bank cashier may take the acknow- 
ledgment of an instrument running to 
the bank; and since the corporation is 
an entirely distinct entity, it is argued 
that a stockholder should not be deemed 
to have any such interest in the deed as 
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to invalidate his official act as a notary. 
The opposing argument is based on 
grounds of public policy. But the ques- 
tion is not really involved in this case, 
for the mortgage was valid as between 
the parties to it without an acknowledg- 
ment; and as to the defendant, a subse- 
quent mortgagee, the record was notice, 
because an instrument so acknowledged, 
not disclosing the alleged disqualifi- 
cation of the notary, would be entitled 
to record, and be notice to him, so that 
he was bound by it. Any other rule 
would destroy the reliability of the 
public records, and lead to most mis- 
chievous results. The doctrine appears 
to be well settled. Stevens v. Hampton, 
46 Mo. 408; Heilbrun v. Hammond, 13 
Hun, 480; Zittus v. Johnson, 50 Tex. 224; 
Bank v. Conway, 1 Hughes (U. S.) 37; 
Dussaume v. Barnett, 5 lowa 103; Webb 
Record Title §§ 65, 67. 

As the action was for the recovery of 
the specific personal property which had 
been delivered to the plaintiff, the ver- 
dict in form for the plaintiff, without 
finding its value, or the value of plain- 
tiff’s interest therein, was proper. Order 
affirmed. 
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ABSTRACTS. 


California. 


Promissory NoTtE—Party SIGNING AS_ 


MAKER ADDING Surety, IS MAKER. 


Under Civil Code Cal. § 3108, provid- 
ing that ‘‘one who writes his name 
upon a negotiable instrument otherwise 
than as a maker or acceptor, and de- 
livers it with his name thereon to an- 
other person, is called an ‘indorser,’” 
one who signs as maker, with the addi- 
tion of the word ‘‘surety”’ to his signa- 
ture, is liable to the payee as maker. 


Southern California Nat. Bank of Los 
Angeles v. Wyatt et al., (No. 13,725,) Su- 
preme Court of California, Feb. 5, 1891. 


Minnesota. 


‘ IRREGULAR INDORSER—CHARACTER OF 
LIABILITY 


A person, not a party to a negotiable 
promissory note, who places his name 
on the back thereof after its execution 
and delivery, before maturity and before 
it has been indorsed by the payee, is, as 
to subsequent dona fide holders, an in- 
dorser of the paper. 


Buck v. Hutchins, Supreme Court 
of Minnesota, January 20,1891. 


Pennsyivania. 


SET-oOFF—CLAIMS IN DIFFERENT RIGHTS 
— PARTNERSHIP. 


In a suit on a note by a holder for 
value against an indorser, defendant 
offered to prove as a set-off a right of 
action for damages, which a firm, of 
which defendant was a member, had 
against a firm composed of plaintiff's 
assignor and another, to be followed by 


evidence of notice of such set-off to 
plaintiff before taking the note. He/d, 
that the evidence was irrelevant, the 
note having been the individual property 


_ of such assignor, and not of the firm. 


Jerecki Manufacturing Co. Limited v. 
Haymaker, Supreme Court of Pennsy!- 
vania, January 8, 1891. 

Note.—The court in so holding said: ‘‘The at- 
tempt to adjust this controversy between these 
two firms, in a suit to which neither firm is a 
party, is somewhat novel in practice. That 
there cannot be a set-off under such circumstances 
is too plain for argument. Our statute is very 
liberal, but it is not broad enough to cover. such 
a case as this, nor do any of our numerous de- 
cisions upon the statute give any countenance 
to defendant’s contention. We need not refer to 
them; the case is too plain.” On the question 
‘Can a bank apply an individual deposit upon 
afirm debt?” see note to case of Commercial © 
Bank v. Rowland in the present number. 


Texas. 


Usurious Note—REcOvERY By INNO- 
CENT HOLDER. 


1. Under Rev. St. Tex. Art. 2979, 
which provides that all contracts which 
directly or indirectly stipulate for a 
greater rate of interest than 12 per cent. 
shall be ‘‘ void and of no effect for the 
whole rate of interest, only, but the 
principal may be recovered,” a note for 
$1,380 bearing interest at 12 per cent. 
from its date, the only consideration re- 
ceived therefor by the maker being $1.- 
200, is usurious, 

2, Such note is void as to the interest 
even in the hands of an innocent in- 
dorsee before maturity, though the note 
does not show on its face that it is usu- 
rious. 


Gilder et ux. v. Hearne, Supreme Court 
of Texas, December 16, 1890. 
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W. L. STRONG. 


(Biographical 


On of the best known men in the coun- 

try is the gentleman whose portrait 
graces our pages in this issue, the second 
in the series of Bank Presidents, now 
being published in the JourNaL, Prom- 
inent in business, social and political 
circles, a portrait of W. L. Strong will 
be exceedingly welcome to our many 
readers who know the man by reputation 
and have never had the pleasure of meet- 
ing him face to face. 

William L, Strong is a native of Ohio, 
and came to New York from Mansfield, 
in that state, when quite a young man, 
and at once began his business career 
here with the dry-goods house of L. O. 
Wilson & Co, In the panic of 1857 this 
firm suspended. Mr. Strong remained 
with it until 1858, when he entered the 
house of Farnham, Dale & Co., in the 
dry goods commission business, and con- 
tinued therein through the changes of 
that firm until it dissolved and retired 
December 31, 1869. On January 1, 1870, 
he organized the firm of W. L. Strong 
& Co., and succeeded to the business of 
the retiring firm. During all the years 
since its organization this firm has stood 
like a rock in the midst of all financial 
troubles in the business world at large. 
To-day, no firm stands higher or has a 
more enviable record in the mercantile 
community. As a man, Mr. Strong 
possesses great force of character and 
very decided*views, but no man is more 
approachable or more genial and kind in 
his address. 

‘*Nothing succeeds like success,” 
when that success is fairly and honorably 
won, Mr. Strong’s success is the result 
of a high-order of business ability, com- 
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bined with experience, conservatism and 
a regard for his fellow-man that makes 
his business and social friends almost 
unlimited. It is the confidence that is 
felt in his integrity and marked ability 
that has connected his name as president 
and director in a number of leading 
financial institutions, The subject of 
this sketch is an honored member of the 
Union League Club, the Ohio Society 
and other social organizations. In his 
political faith Mr. Strong is Republican 
and as such is president of the Business 
Men’s Republican Club, and to his energy 
and attention much of the successful 
work of that organization can be attrib- 
uted. Whilst a member of the Republi- 
can party, Mr. Strong is above all else an 
American ‘‘of the people and for the 
people” and to their interests he has 
given at all times the best efforts of mind 
and heart. He bélieves fully in the doc- 
trine that sympathy and interest in the 
workingman’s condition is the true solu- 
tion of our labor troubles. Many times 
in his business career, when great inter- 
ests have been confided to his manage- 
ment and he has been called upon to 
adjust differences between labor and 
capital, Mr. Strong has never failed to 
perform the task with justice to both 
parties and credit to himself. 

In the financial world, Mr. Strong is 
better known as the President of the 
Central National Bank than in any other 
connection. This bank is to-day one of 
our strongest and best known banks and 
has a management noted for conserva- 
tism and ability. With a capital of 
$2,000,000, it had, per its last published 
report, surplus funds and profits of 
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$573,771.91. Its line of deposits were 
in excess of $9,000,000, and its resour- 
ces amounted to $11,684,910.65, includ- 
ing cash on hand of over $3,000,000, It 
is to such men as Col, William L. Strong 
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that the business, social and political 
world owes much. Would there were 
more who carried in their every-day 
lives the usefulness and kindliness of 
the subject of this sketch. 


QUERIES AND REPLIES 


Grace on Future Payable Checks. 


Security BANK OF DULUTH, 
DuutH, MINN., April 4, 1891. 


Editor Banking Law Journal: 


Dear Sir;—Referring to the inquiry (in No. 6 
Vol,4) from Madison, Wis. as to grace on ‘*future- 
payable checks,” does your argument contem- 
plate post-dated checks as well? The Minnesota 
Statute is identical with that of Wisconsin 
quoted by your correspondent, but is followed 
by 

‘Sec. 18. The provisions of the preceding 
section shall not extend to any bill of exchange, 
note or draft, payable on demand.” 

Would, in your opinion, either future payable 
or post-dated checks come within the meaning 


of this section? 
F. W. Paring, V. P. 


Answer. 1. The question whether an 
order on a banker in the ordinary form 
of a check, but having a future date of 
payment inserted, calls for three days of 
grace before payment, is not an open one 
in Minnesota. By decision of the supreme 
court of that state rendered October 18, 
1889 and published in the Journal of 
December 2, 1889, it was held, 


1. A draft for money drawn ona bank, payable at a 
day subsequent to its date and subsequent to the date 
- of its issue, is not “a check,” but ‘‘a bill of exchange” 
and is entitled to days of grace. 
2. It is an essential characteristic of a check that it 
is payable on demand. 


The Minnesota statute was not cited 
by the court in its consideration of the 
question. The court held that an essen- 
tial characteristic of a check was its being 
payable on demand, and it would be im- 
politic to hold that an instrument, not 
payable on demand, could be a check, 
saying: 

If we omit from the definition of a check the element 
of its being payable on demand, bankers and business 
men are left without any definite rule by which to 
govern their action in a matter where simplicity and 
precision of rule is especially desirable. 

The court pointed out that it might 
be expedient to enact, as had been done 
in New York and some other states, 
that all checks, bills. of exchange or 
drafts, appearing on their face to be 
drawn on a bank or banker, whether 
payable on a specified day or any num- 
ber of days after date or sight, shall be 
payable on the day named in the instru- 
ment, without grace; but this was a 
matter for the legislature, and not for 
the court. The instrument, therefore, 
was held a bill of exchange, and hence 
entitled to grace. 

2.. The reply in the previous issue 
did not contemplate post-dated checks. 
While the authorities, as shown in the 
previous issue, differ as to allowing 
grace on an instrument in form a check 





THE BANKING 


‘ but having a future date of payment in- 
serted, no question has ever been raised 
regarding post-dated checks. Univers- 
ally they are conceded to be payable on, 
or after, their date, without grace. 


Can Director Plead Usury. 


First-NATIONAL BANK, 
SALINA, Kan., March 30, 1891. ) 


Editor Banking Law Journai?: 

DEAR Sir:—Can a bank director, whose note 
has been discounted in his own bank, interpose 
the defense of usury like other persons? 

SUBSCRIBER, 


Answer. On general principles we 
should say not, and yet it has been dis- 
tinctly held in Ohio that a director of a 
national bank is not estopped to plead 
usury. Bank of Cadiz v. Slemmons, 34 
Ohio St. 142. The action was by the 
bank upon certain notes bearing usurious 
interest. The court said: 

It is clear that Thomas, the principal in all the notes 
was no more estopped from setting up the illegality by 
teason of his position as director than if he had not 
been officially connected with the bank.” Citing 
Goudy v. Gebhart, 1 Ohio St. 262. 

The case cited in support was one 
where A sold B his property to defraud 
his creditors, both parties being guilty 
of fraudulent intent, and B gave A his 
bond in payment. A sued B on the 
bond, and the court held no action would 
lie, saying: 

The true rule is that no one is allowed to set up his 
own iniquity to defeat an innocent person. But where 
the parties are particeps criminis the proof may come 
from the defendant. 

But the case of a director stands on a 
different footing. He occupies a position 
of trust and confidence. He is not al- 
lowed to reap any personal benefit grow- 
ing out of the bank’s transactions. If 
he can plead usury, the bank’s loss is his 
gain, and he does reap personal benefit. 
The trustee, whose duty it is to protect 
the interests of stockholders is, by the 
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application of principles governing the 
bank’s dealings with strangers, enabled 
to enrich himself to the detriment of 
those whose interests he has undertaken 
to guard and serve. 


Protest by Banker. 


W. J. BREwsTER & Co. 


Banking House of 
HAnniBaL, N. Y., March 28, 1891. 


Editor Banking Law Journal: 


Dear Sir.—Please inform me if I, as notary, 
can protest such notes as the following, payable 
at our office: 


Hannibal. N. Y.,.....-.. 18.. 
after date,....promise to pay to the 


at Banking office of W. J. Brewster & Co., Han- 
nibal, N. Y. Value received with interest. 


W. J. BREWSTER. 


Answer.—lf the notes have been dis- 
counted and are owned by you, protest, 
as notary, of your own paper would in 
all probability be held invalid. But re- 
garding paper in your handsas agent for — 
collection, the title to which you do not 
hold at time of protest, we see no objec- 
tion to your competency. See general 
discussion of this question elsewhere in 
this number. 


—__- 


Liability of Irregular Signer of Non- 


Negotiable Note. 


Vitas NATIONAL BANK, t 
PLATTsBuRGH, N. Y., April 3, 1891. 


Editor Banking Law Fournal: 


Dear Sir.—John Doe, who is worthless, pre- 
sents for discount a note drawn like the enclosed: 


$300. Plattsburgh, N. Y. Jan. 1, 18go. 

Two months after date I promise to pay to the 
Vilas National Bank Three Hundred 00-100 Dol- 
lars, at the VILAS NATIONAL BANK of Platts- 
burgh, N.Y. Value received. 


Due John Doe 
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This is indorsed py Richard Roe, whois good. 
Does Roe become joint maker, or rather guar- 
antor?—and if at maturity note is protested for 
non-payment, could the bank proceed against 
Richard Roe and collect? TELLER.* 


Answer,—The character of liability as- 
sumed by a person, neither maker nor 
payee, who places his name on the back 
of a negotiable promissory note before de- 
livery, to lend credit to the instiument 
and make it acceptable to the payee, is 
a subject on which the courts in differ- 
ent states widely differ. He is a joint 
maker, a surety or guarantor, or an_in- 
dorser, according to the state in which 
the question arises. In New York, tak- 
ing the note as it stands, without ex- 
trinsic proof, he is regarded as a second 
indorser, and not liable to the payee at 
all; but parol evidence is admissible to 
show that the party signed to give the 
note credit with the payee; and this 
being shown, he will then be held a first 
indorser, and liable to the payee, pro- 
viding his liability has been preserved, 
the same as a regular indorser, by de- 
mand and notice. This is the law of 
New York state regarding the liability 
of such party on a negotiable note. 

But, we notice in the form enclosed, 
the words ‘‘ order of” have been crossed 
off, and that the instrument reads, ‘‘I 
promise to pay to the Vilas National 
Bank, three hundred dollars.” The 
note, therefore, is non-negotiable. What 
is the character of liability assumed by 
Richard Roe on this non-negotiable 
note? This question has arisen in sev- 
eral cases in New York. In Griswold v. 
Slocum, 10 Barb. 402, a third party in- 
dorsing a non-negotiable note before de- 
livery to the payee was held liable to the 
payee as ‘‘maker or guarantor,” the 


*Other questions postponed. We have something 
similar in hand from another source, and all will be 
considered together. 
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court not deciding which. In Richards 
v. Warring, 39 Barb. 42, two persons 
signed a note, not negotiable, and War- 
ring wrote his name upon the back. It 
was thereupon transferred to the payee, 
who parted with full consideration on its 
credit. The court exhaustively con- 
siders the question of character of lia- 
bility and says: 

Upon the whole, I have come to the conclusion that 
by the law of this case, George O. Warring was not 
an indorser; that he was not a guarantor, but was a 
joint promisor with the other defendants; and that 


the precise locality of his signature upon the note was 
immaterial. 


This case was reviewed in the court of 
appeals—1 Keyes 575—and the court 
said that the signer was in effect maker, 
and the signature on the back was not 
inconsistent with that liability; that 
perhaps, also, he might be held as guar- 
antor, and if he meant to be liable in 
that character, a contract of that de- 
scription might be written over his 
name. The court continued: 

“It is enough, however, in my opinion, to declare 
that he is liable, on the facts proved, to pay the note, 


and it is not important whether he be called by one 
name or another.” 


In a later case, Cromwell v. Hewitt, 40 
N. Y. 491, Richards v. Warring was fol- 
lowed, and a party signing a non-nego- 
tiable note before delivery to payee, de- 
clared liable either as maker or guaran- 


tor. This case contains an exhaustive 
note by the reporter wherein he states 
that the distinction made between ne- 
gotiable and non-negotiable notes, in re- 
spect of the liability of the irregular 
signer on the back, is not recognized 
outside of New York. 

Down to the present day in New York 
state, it would appear that a party sign- 
ing in the matter in question, is liable 
either as maker or guarantor, and that 
no later decisions have established a 
single character of liability. See Mc- 
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Mullen v' Rafferty, in the New York 
court of appeals, June, 1882, 89 N. Y. 
456; and Roe v. Hallett, 34 Hun. 128, N. 
Y. supreme court, general term, 1884, 
to the effect that a party so signing can 
be held either as maker or guarantor. 
Without going further, it would ap- 
pear that Richard Roe could be held 
liable in either capacity. Regarding 
the including of John Doe asa party de- 
fendant if Roe is sued as maker, we ap- 
proach a question of practice—the prov- 
ince of the legal practitioner—which it 
is unnecessary for us to discuss. 
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Set-off of Unmatured Note. 


Referring to the inquiry from Milwaukee, Wis., in 
the March rst number at page 159, regarding the publi- 
cation of a recent decision that when a customer failed, 
having a credit balance, the bank could hold the 
balance to apply on a note to it, mot vet matured, we 
beg to refer our inquirer to the decision of the supreme 
court of Wisconsin in Oatman v. Batavian Bank ren- 
dered October 14, 1890, which we then overlooked, di- 
rectly on the point. The court decides that upon an 
assignment for the benefit of creditors, a bank cannot 
set-off a deposit to the credit of the assignor against 
a note held by it against him, but not due at the time 
of the assigment. 


CORRESPONDENCE. 


Opinions Concerning the Prohibition of Private Banking. 


PEOPLES SAVINGS BANK, 
(Capital, $100,000; Liability, $100,000; Depositors Guar- 
anty, $200,000.) 
GRAND Raprps, Micu., April 8, 1891. 


Editor Banking Law Journal: 


Dear Sir:—Regarding the constitutionality of 
the bill passed by the State of North Dakota to 
prohibit private banking, I am perhaps not a 
competent judge, so will refrain from giving my 
opinion; but I do not believe it should be the 
object of law to crush out any individual or in- 
Stitution capable of doing good to society and 
adding to the wealth of the community. Rather, 
I believe, the law should restrict and regulate such 
and put its safety-valve upon them. In that, 
there can be no hurt to the private banker and 
certainly a great benefit to the public. I believe 
the cause which gives rise to such a law is the 
result of selfishness and jealousy on the part of 
the regular organized bank. It seems to me a 


very great wrong for banks to indulge in such 
action. I believe there is room for both, and 
that the one is a help to the other if properly 
conducted. 

I for one should not like to place myself on 
record as opposing them. 


Yours truly, 
C. B. Kesey, Cash. 


THE WESTERN Bank & Trust Co., 
Srurcis, SourH Dakota, April 8, 1891. 


* Editor Banking Law Journal: 


Dear Sir:—I have not fully examined the 
matter as to the constitutionality of the new law, 
but my off-hand opinion, notwithstanding the 
decision of the supreme court of North Dakota, 
is, that the law is unconstitutional. I cannot 

~think that the doctrine of protection to the pub- 
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lic or greater number, can be carried to such an 
extent that it can prohibit private concerns or 
individuals from engaging in any commercial 
business. Nor can I think that public interests 
require any such legislation. This is especially 
emphasized by the fact that the same safe- 
guards can be placed about private, as about 
public or state concerns. And while public pol- 
icy undoubtedly demands stringent restrictions 
in the business of banking, it does not demand 
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the abolition of private banks. 

With proper laws, to which private as well as 
incorporated banks be made amenable, the same 
degree of safety can be secured, as by the total 
prohibition of the former. 

However, as before stated, I have not fully 
examined the law, and it does not affect us as 
we are already incorporated. 

Yours very truly, 
Cuas., C, PoLk, Pres. 


‘ CURRENT NEWS AND TOPICS. 


Ir Las been finally decided by the shareholders 
that the Washington National Bank of New 
York will go into liquidation, and wind up its 
affairs. Depositors will be paid in full, and 
stockholders will lose at least half their holdings. 
This is the result of less than a year’s existence 
and exhibits the most meteoric career ever dis- 
closed in the history of national banking in this 
city. In contemplating the early demise of this 
institution, one is reminded of the epitaph of a 
day-old child: 

“If I was so soon done for, 
I wonder what I was begun for.” 

There is a lesson to be learned from the failure 
of the Washington bank—it is that no bank or 
banker can step aside from the well-established 
rules of the business without imperiling the cap- 
ital employed; and in these days more than or- 
dinary caution is needed to ensure success. 

a ** 

Tue Hon. Lorenzo CrounseE of Nevada, has 
.been appointed Assistant Secretary of the Treas- 
ury, by President Harrison. 

* 

IN a recent number of the JouRNAL we took 

issue with a contemporary who in commenting 


upon the failure of the Washington Bank, as- 


serted that it was owing to the dearth of legiti- 
mate business for the banking capital already 
employed in this city. In support of our posi- 
tion on this question contra to his, we now cite 
the organization of the Hide and Leather Na- 
tional Bank in the ‘‘ Swamp,” with a capital of 
$500,000; the Astor Place Bank, located in the 
new building of the Mercantile Library Associa- 
tion corner of Eighth St. and Lafayette Place, 
with a capital of $250,000, and an application is 
now pending for the charter of the Windom Na- 
tional Bank, with a capital of $1,000,000. The 
men behind these enterprises are among our 
leading financiers and merchants and are evident- 
ly not impressed with the views of the Chronicle 
that there is no room for new banks. 


* 

SECRETARY OF THE TREASURY Foster during 
his visit to New York the present week was in 
conference with Assistant United States Treas- 
urer Roberts and a number of leading bank offi- 
cers and bankers. It was, however, rather more 
with a view of making the acquaintance of these 
gentlemen than on any financial matters requir- 
ing attention. 

** 
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THe Oscoop & WILLEY Co., in the Potter 
Building, New York city, are in a position to 
furnish those desiring to purchase, any article 
from a pin toa steamship. Circulars and price 
lists of all the leading manufacturers and dealers 
in the country who have the article the buyer 
wants. No cost to the purchaser who mav pur- 
chase direct of the dealer. 

+ * 

A Usury Birt Buriep. St. Paul, Minn., 
April 9.—The Davis Usury bill, which passed 
the Senate two weeks ago and from which so 
much was feared, will never become a law. A 
test vote was taken in the House on an effort to 
take up the bill out of its order, By a decisive 
vote the House defeated the motion. There are 
300 bills ahead of it on the calendar, and it can 
never be reached in the ten days of the session 
remaining. 

+ * 

REORGANIZATION OF KANSAS BANKS. Topeka, 
Kas., April 10.—The Secretary of State has re- 
ceived notice from at least twenty of the national 
banks throughout the State signifying their in- 
tention of denationalizing and reorganizing 
under the new state banking law. It is likely 
that the greater part of the smaller national 
banks of the state will pursue the same course. 
The law referred to was passed by the last leg- 
islature, and aSsures every protection that the 
National Banking act gives, and relieves the 
banks from the necessity of such large capitali- 
zation. A great number of the private banks 
have also signified a desire to organize under 
the new law. 

* 

To PREVENT DIsCRIMINATION AGAINST SILVER. 
Springfield, Ill., April 11.—In the House yester- 
day a bill was introduced to prevent discrimina- 
tion being made in future contracts in favor of 
or against the standard gold or silver coins of 
the United States, and to make said coins joint 
legal tender for all indebtedness hereafter con- 
tracted in the state of Illinois or outside of said 
State when collection by process of law is 
sought. 

ae 

CALIFORNIA BANKERS’ ASSOCIATION,—A_ per- 
manent organization of a state bankers’ associa- 
tion was effected on March 12 and 13 last at the 
Los Angeles Chamber of Commerce. Following 
are the officers. President, Thomas Brown, 
Cashier of the Bank of California; Vice Presi- 
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dent, I. W. Hellman, a Los Angeles banker; 
Treasurer, George W. Kline, Assistant Cashier 
First NationalsBank of San Francisco; Secretary, 
George H. Stewart of the Los Angeles County 
Bank; Board of Directors, N. P. Rideout, A. M: 
Seligman, and Lovell White. 
as 
INDIANA’ BANKERS’ AsSOCIATION.— Indiana 
bankers effected a permanent organization of a 
state bankers’ association at Indianapolis on 
March 25. Officers: Thomas W. Wooten,’ of 
Franklin, President; Dr. H. D. Reasoner, of 
Marion, Vice President; R. E. Niven, of Thorn- 
ton, Secretary; E. B. Porter, of Indianapolis, 
Treasurer. Executive Committee: C. S. An- 
drews, of Brazil; N..T. Depauw, New Albany; 
Charles J. Doherty, Indianapolis; A. F. Ram- 
sey, Crawfordsville; B. Baker, Anderson. ‘The 
next meeting will be held, probably, in August. 
#® 
To Less—EN BANKERS RIskKs.—The following 
bill has been introduced in the New York Assem- 
bly, by Hon. James W. Husted, of Westchester, 
and referred to the Committee on Banking; 


The People of the State of New York repre- 
sented in Senate and Assembly, do enact as fol- 
lows: 


SecTion 1. When a check or draft payable to 
order is drawn on a bank, and it pays it in good 
faith and in the ordinary course of business, it is 
not incumbent on the bank to show that the in- 
dorsement of the payee is genuine or authorized 
or that any subsequent indorsement was genuine 
or authorized; and the bank is deemed to have 
paid the check or draft in due course, although ' 
such indorsements have been forged or made 
without authority. 


Sec. 2. To prevent the payment of checks or 
drafts to parties not entitled to it, itis hereby di- 
rected that two parallel transverse lines shall be 
made across the face of the checks or drafts, 
which is a general crossing making them pay- 
able only to a bank, or, by writing the name of 
a bank between two parallel transverse lines will 
be a special crossing, making them payable to 
the order of the bank named between said lines. 

Sec. 3. Where a bank in good faith and with- 
out negligence receives payment for a customer, 
of checks or drafts crossed generally, or crossed 
specially to itself, and the customer has no title 
or a defective title thereto, the bank shall not in- 
cur any liability to the true owner of the checks or 
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drafts by reason only of having received such 
payment. 
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Sec. 4. This Act shall take effect immedi- 
ately. 


* 
* * 


AT THE annual meeting of the Mutual Benefit 
Life Association of America the president, W. H, 
Whiton, Esq.,in his annual report laid before the 
members the following encouraging facts and 
figures in regard to the present and future of the 
association. 

Since January Ist, 1891, we have written 
$823,000 and our Medical Director and Exam- 
iners have under consideration applications for 
insurance amounting to $186,000 on which poli- 
cies will issue when the applications have been 
approved, making a total of $1,009,600 new busi 
ness this year, that is 24% months, and this 
morning's mail has brought $38,000 additional 
applications. One of the elements in bringing 
back confidence to this association is the fact 
that on December 31st, 1890, every death loss 
that was due had been paid, and that sINCE THAT 
DATE all death losses falling due, amounting to 
$43.000, have been paid, making a grand total 
of death losses paid of $1,050,790. 12. 

The recent equalization of our mortuary rates 
so that each member will hereafter pay his due 
proportion, was an absolute necessity to the life 
of this association, and we may congratulate 
ourselves that a plain statement to our members, 
who joined prior to February Ist, 1887, giving 
the reasons WHY an increase of rates was neces- 
sary, was all that was needed to elicit a prompt 
response and hearty approval of the course 
adopted by the management to put the associa- 
tion on a firm and solid foundation. 

The Court JOURNAL, a weekly paper that 
pays considerable attention to insurance matters 
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speaks of the present condition of the association 
as foliows: 


‘“*The Court JourNAL feels it not only a 
pleasure, but a duty, to express the opinion to 
the public and to the insurance world that the 
Mutual Benefit Life Association has been saved 
from disaster and ruin by the prompt and able 
action of President Whiton. The incapable and 
almost criminal conduct of Edward Henry Kent, 
the former president, had brought it within the 
grasp of a receiver, which meant absolute wreck 
to the company and larger financial loss to the 
policy holders. 

To-day, as may be seen by the annual state- 
ment of the company’s condition, published in 
another portion of the CourT JOURNAL, the com- 
pany is in a sound financial position, which is 
being strengthened every day. Mr. Whiton, 
who took charge of the company’s affairs last 
Fall, found everything in a state of chaos and 
general demoralization—in truth, a very lethargy 
of despair. He brought to his almost herculean 
task a large, practical business experience, a 
ripe knowledge of men and affairs, tireless en- 
ergy, absolute honesty, and unswerving fi- 
delity to the policyholders of the company. 
The result has been most gratifying, not only to 
the policyholders and those having claims 
against the association, but to all lovers of fair, 
honest and economic life insurance, and must be 
peculiarly gratifying to Mr. Whiton and his 
many friends. The Court JouRNAL can now 
most sincerely recommend to the insuring pub- 
lic the methods and plans of the Mutual Benefit 
Life Association of America, whose home office 
is at No. 14 East Forty-second Street, New 
York, so long as conducted in the manner which 
has characterized it under its present manage- 
ment. Its board of directors are from amongst 
our most reputable and responsible business 


men. 
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